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TABLE OF CONTENTS 1 COMMISSIONER:
2 Q. Pleasebe seated. Mr. Coffey?
MR. BRIAN CRAWLEY - SWORN 3 COFFEY, Q.C.
4 Q. Thank you, Commissioner. The next witness,
Examination by Bernard Coffey, Q.C......... Pgs. 4 - 230 5 Commissioner, is Brian Crawley. Registrar,
Examination by Daniel Simmons.......... Pgs. 230 - 251 6 thank you.
7 MR. BRIAN CRAWLEY (SWORN) EXAMINATION BY BERNARD COFFEY,
MR. ROBB RITTER - SWORN 8 Q.C.
9 REGISTRAR:
Examination by Bernard Coffey, Q.C........ Pgs. 251 - 351 10 Q. Would you please state and spell your complete
11 name for the Commission?
12 MR.CRAWLEY:
13  A. BrianWilliam Crawley, B-R-I-A-N, W-I-L-L-I-A-
14 M, C-R-A-W-L-E-Y.
15 REGISTRAR:
16 Q. Thank you.
17 COFFEY,Q.C.:
18 Q. Mr. Crawley, would you give the Commission,
19 please, an overview of your educationa
20 background and your employment background?
21 MR.CRAWLEY:
22 A. Yes, sir. | wasborn and raised in Labrador
23 City, Labrador, where | attended high school.
24 After graduation | studied journalism at
25 Carlton University in Ottawa. After ayear |
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1 changed majors and came here to St. John’s and 1 A. Aboutayear. | don't have the exact dates.

2 studied at Memorial University. | graduated 2 COFFEY, QC.:

3 with a Bachelor of Commerce from the Co-op 3 Q. Okay. Andinyour day with NLMA do you recall

4 program in 1994. 4 who the executive director was?

5 COFFEY, Q.C. 5 MR. CRAWLEY:

6 Q. And- 6 A. Mr. Bruce Squires.

7 MR. CRAWLEY: 7 COFFEY, QC::

8 A. I'msorry, work, aswell? 8 Q. Okay. Sir, couldyou describe, please, your

9 COFFEY, Q.C.: 9 role as chief of staff in the Premier's

10 Q. Yes please. 10 office?

11 MR. CRAWLEY: 11 MR. CRAWLEY:

12 A Sure. | started, | guess, in the 12 A. Sure. As chief of staff, I'm the Premier's

13 communications field while | was working with |13 senior advisor on dl issues. | also play a

14 the Hibernia Management and Development |14 liaison role between the Premier’s office and

15 Company on awork term in probably, | think it |15 Cabinet, toa lesser degree, a same role

16 may havebeen 1993. They hired me upon 16 between Caucus and the Premier’s office. And

17 graduation, as well, and | worked with the 17 I'm aso the prime interface between Cabinet

18 Hibernia Project probably until 2000, 2001 in 18 Secretariat and the Premier’ s office. | spend

19 acommunicationsfield. | aso played arole 19 a lot of time dealing with the clerk,

20 on their emergency response team, again, from 20 primarily, but alsoto alesser degree the

21 acommunications perspective. And for the 21 deputy clerk. Inaddition to thoseroles, |

22 last couple of years| was with them, | also 22 also have accountability for the operation of

23 played arole on the business planning team. 23 the Premier’s office herein St. John's, the

24 Once | finished with Hibernia, | did a 24 Premier’s office in Corner Brook, the

25 subcontract for probably five or six months 25 Premier’'s office in Happy Valley-Goose Bay and
Page 6 Pege 8

1 with Exon Mobile doing, again, communications | 1 the office of the Premier’ s representativein

2 cover, primarily inthe eventif something 2 Ottawa, Dr. John Fitzgerald; all of those

3 wereto go wrong offshore, I'd be thereto 3 areas fall, | guess, under my wing. In

4 provide a support role. Following that, | 4 addition tothat | haveoversight of the

5 guess, again, 2000, 2001 | worked for about a 5 political function of government; all of the

6 year with the Newfoundland and Labrador 6 EAsS eventualy report into my office,

7 Medical Association as their director of 7 although, to another staff member, | till

8 communications. And - 8 take accountability for that. In ageneral

9 COMMISSIONER: 9 sense, | take responsibility for the

10 Q. I'msorry, Newfoundland and Labrador? 10 preparation of the government for by-

11 MR. CRAWLEY: 11 elections, general elections. Although |

12 A. Medical Association. And after that | worked 12 don’t do the detailed work of it, | do ensure

13 with Premier Williamsas his director of 13 that the necessary preparations are under way

14 communications with the official opposition. 14 sothat wewould be ready for any of those

15 And | was there for two years until the 15 events.

16 general election in 2003, a which time 16 COFFEY, Q.C.:

17 Premier Williams offered me the position of 17 Q. What--could you describe, please, the system

18 chief of staff, and | accepted, or obviously 18 or structure in place in the Premier’s office

19 accepted that position and I’ ve been with him 19 that deals with record keeping and information

20 ever since in that capacity. 20 management?

21 COFFEY,Q.C. 21 MR. CRAWLEY:

22 Q. Andyour timewiththe NLMA as director of 22 A. Sure. Inthe Premier’s office?

23 communications, I’m sorry, how long was that 23 COFFEY, Q.C.

24 for? 24 Q. Yes

25 MR. CRAWLEY: 25 MR. CRAWLEY:

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 5 - Page 8




June 11, 2008

Multi-Page™

Inquiry on Hormone Receptor Testing

Page 9 Page 11

1 A It'sactually afairly detailed process. The 1 generated to let folksknow that an issue

2 office receives, over the runof a year, 2 hasn’t been resolved until it's actually keyed

3 anywhere from 125,000 to 150,000 contacts, so 3 in that there is some closure. So that’s, you
4 it'san incredibly busy place to work from the 4 know, for the Premier’ s correspondence and his

5 time you get there to the time you leave, and 5 e-mail.

6 then some. 6 In addition to that | have my own filing

7 There are probably three different 7 system for issues that, you know, | tend to

8 partiesthat play arolein record keeping, 8 deal withina runof aday. | alsohavea

9 the first being Cabinet Secretariat. They're 9 redundant filing system for briefing notes
10 responsible for all Cabinet submissions that 10 that come my way. And thereason for the
11 eventually end upin the Premier’slap. And 11 redundancy, | guess, isthat we tend to work
12 on average, | understand, there's about 400 of 12 some very long days and weekends in the
13 those a year. They're al tracked 13 office, sometimes you need access to a
14 electronically, and | understand that goes 14 briefing note and rather than haul someonein
15 back to Confederation, so it's a robust 15 from Cabinet Secretariat, I'd just as soon
16 process where they can very quickly 16 defer to our own files. Soin total | guess|
17 extrapolate for you whatever your request is. 17 have about six filing cabinets full of
18 In addition to Cabinet submissions, they 18 information that are for my use.

19 also track and coordinate al briefing notes 19 Then| guesswe have e-mail tracking.
20 on behalf of the Premier, andthat’'s done 20 And [ think, you know, it's become clear
21 electronically, aswell. And | understand, on 21 through this process, certainly, that we have
22 average, there’'s about 400 briefing notesa 22 some deficiencies in our e-mail tracking
23 year, aswell. So both those functions are 23 system. The Premier's systemis monitored
24 coordinated electronically by Cabinet 24 quite closely and is very efficient. | guess
25 Secretariat. 25 it'sleft to staff to track their own e-mail
Page 10 Page 12

1 In addition to Cabinet Secretariat, the 1 system and we probably haven't been as

2 Premier is also very active on a national 2 thorough in that aswe should have been, in

3 level in matters of intergovernmental affairs, 3 hindsight, but we're all tasked individually

4 so hewould, | think, last year, have received 4 with following our own e-mail correspondence

5 well in excessof 400 submissionsfrom the 5 and -

6 Intergovernmental Affairs Secretariat; that 6 COFFEY,Q.C.

7 would be used to prep himfor any issue 7 Q. I'msorry, you're what?

8 should he decideto participate in on a 8 MR. CRAWLEY:

9 national level. And he isquite active on 9 A. We'reall tasked with monitoring our own and
10 that front, so again, that’safairly busy 10 keeping our own e-mail systemin place. So |
11 place. 11 don’'t think I’ ve forgotten anything there, but
12 In additionto that we have our own 12 that’ s basically the record management system
13 tracking system on the 8th floor for any 13 for government for the Premier’s office.

14 information that come onto the floor, 14 COFFEY, Q.C.:

15 particularly correspondence for the Premier. 15 Q. The latter part of it, being tasked with
16 | took awalk around the office yesterday and 16 monitoring your own e-mail?

17 counted some 30 odd filing cabinetsthat are 17 MR. CRAWLEY:

18 used to contain correspondence to the Premier. 18 A. Yeah

19 All of that is catalogued and tracked 19 COFFEY, Q.C.:

20 electronically so that we know what comesin 20 Q. Tracking your own e-mail, isthat still the
21 when and who sent it. 21 practice?

22 There'salso fieldsthat allow you to 22 MR. CRAWLEY:

23 determine who's been assigned what when it 23 A. Yeah, | think that’s a government-wide policy.
24 comes to tracking down follow-up on a 24 COFFEY, Q.C.

25 correspondence and reminders that are 25 Q. And thatis, |take it, isapplicable to
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1 yourself, aswell? 1 your Blackberry then were, in fact,
2 MR. CRAWLEY: 2 disappearing, period?
3 A Yes dr,itis, yeah. AndI'll bethefirst 3 MR. CRAWLEY:
4 to acknowledge that | probably haven’t been 4 A. | havetothink, | can’'t be 100 certain, but |
5 the best on tracking e-mails either for bunch 5 would think 2006, probably late 2006, maybe,
6 of different reasons. 6 you know, but that is a bit of aguess.
7 COFFEY, Q.C. 7 COFFEY, QC.
8 Q. I’'msorry, you have not been the best? 8 Q. Sowhen you learned that, did you change your
9 MR. CRAWLEY: 9 practice in any way?
10 A. No, for abunch of different reasons. 10 MR. CRAWLEY:
11 COFFEY, Q.C.. 11 A. Yes, | did, yeah, yeah, | did. But to be fair
12 Q. Mr. Crawley, duringthe periodthat you've 12 and honest, it probably be well into 2007
13 been chief of staff in the Premier’s office, | 13 before | could say with adegree of comfort
14 takeit that would be from late 2003 until, 14 that, you know, | havea proper tracking
15 includes today, up until today? 15 system in place.
16 MR. CRAWLEY: 16 COFFEY, Q.C.
17 A. Yeah 17 Q. Andthisproper tracking system, isthat one
18 COFFEY, Q.C.: 18 that you are responsible for yourself?
19 Q. Hasthere been any significant changeinthe 19 MR. CRAWLEY:
20 way that particular matters are kept track of? 20 A. Yes, dr, yeah.
21 MR. CRAWLEY: 21 COFFEY,Q.C.
22 A. | think from my own perspective, you know, the |22 Q. Okay, to, | take it, you've adopted some
23 Premier’s system is quite robust. Y ou know, 23 procedures?
24 it'swell established, it worksvery well. 24 MR. CRAWLEY:
25 For mel have tried to become much more 25 A. Yes, | have. | actualy caledthe chief
Page 14 Page 16
1 diligent, particularly on the e-mail side. | 1 information officer and asked for some advice
2 initially, for years, rarely used aPpc, | 2 as to how to best do that.
3 defer tomy Blackberry. And you know, | 3 COFFEY, Q.C:
4 probably get anywhere from 60 to 100 e-mails a 4 Q. Okay. And what caused you to change the
5 day. Youknow, you read them at home, you 5 practice at the time?
6 read them whenever you get afew minutes and | 6 MR. CRAWLEY:
7 would delete them from my Blackberry oncel 7 A. | think, to be blunt, thelnquiry and a
8 was done with them, and you know, knowingly or 8 recognition that my own e-mail tracking system
9 unknowingly they were then automatically 9 probably wasn't as good as it should have
10 deleted from my Pc, as well. So I'm quite 10 been. And | think that’sreally adeficiency
11 certain that there would be fairly wide gaps 11 that tracks well back into 2003. As part of
12 inthe historical record keeping of my e- 12 the transition to government there’ s normally-
13 mails. 13 -and | don’t mean to make an excuse.
14 COFFEY, QC:: 14 COFFEY, QC.
15 Q. Whenyou say "knowingly or unknowingly" when 15 Q. Sure, no.
16 you would delete them from your Blackberry - 16 MR. CRAWLEY:
17 MR. CRAWLEY: 17 A. It'samatter of fact for learning purposes, |
18  A. Unbeknownst to methey’d also - 18 guess, for the next folksthat happen to go
19 COFFEY, Q.C:: 19 through this, yeah. When we changed the
20 Q. Okay, unbeknownst to you? 20 government in 2003, you know, you receive days
21 MR.CRAWLEY: 21 and daysand days of briefings about how
22 A. - bedeleted from my--oh, yes, yeah, for 22 things work, but there’s, you know, lots of
23 several years. 23 really important things that, you know, just
24 COFFEY,Q.C. 24 aren’t talked about. 1’ m sure the people who
25 Q. Whendid you learn that by deleting them from 25 brief us, you know, it's just an innocent
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1 oversight on their part, but, you know, there 1 office really didn't have awhole lot of

2 was never a clear discussion about how, you 2 interaction on this. So that was the process.

3 know, you really should protect your records 3 COFFEY, Q.C.

4 and why. | mean, common sensewould tell you, | 4 Q. Wereyou -

5 yeah, you should be more diligent than | was, 5 MR. CRAWLEY:

6 but, you know, that was it, you know, busy 6 A. | should also point out that we did search all

7 office, you just getinthere, roll up your 7 of the Premier’ sfiles and correspondence as

8 sleevesand go toit and unfortunately that 8 well, and | don't know if anything was

9 was something that certainly could have gone 9 produced, but if it was, it would have been
10 better. 10 forwarded to our coordinators for sure.

11 COFFEY, QC. 11 COFFEY, QC.

12 Q. Andwhatis it about the Commission or the, 12 Q. Now sir, with respect to this, do you recall

13 well, you referred to it as the Commission, 13 who it was first asked you?

14 that has caused you to rethink that? 14 MR. CRAWLEY:

15 MR. CRAWLEY: 15 A. No, | don't.

16 A. Wdl, I guess the requests were made for e- 16 COFFEY, Q.C.:

17 mails and whatnot and, you know, some folks 17 Q. Okay. Do you recall what the search--were you

18 had excellent documentation of their 18 given any search criteriainitially?

19 historical emails and somefolks probably 19 MR. CRAWLEY:

20 didn’t have the best. From my own perspective 20 A. lredly-

21 | receive an awful lot of e-mail; | really 21 COFFEY, Q.C.

22 don't send that many e-mails. My preferred 22 Q. Orwasthat just kind of left to yourself?

23 method of communication is always by phone.1 |23 MR. CRAWLEY:

24 think e-mails probably it’s alittle too easy 24 A. |realydon'trecal, but | know, you know,

25 to get away with things, you know, to just 25 when we searched e-mails, for example, we used
Page 18 Page 20

1 send someone a quick note and take it then as 1 avariety of wordsto seeif anything would be

2 gospel that they’ve received it; to me that 2 triggered and there wasn't.

3 just doesn't cut it. | prefer to have a 3 COFFEY, Q.C.

4 conversation. 4 Q. Wasthere any subsequent search conducted?

5 COFFEY, Q.C. 5 MR. CRAWLEY:

6 Q. Sir, after the Commission of Inquiry was 6 A. Yes, there was. After some additional e-mails

7 established in 2007, you' ve just referred to 7 turned up--off thetop of my head, | don't

8 the fact that you were asked or understood you 8 recall the date, but there were, you know,

9 were being asked to identify any documents. 9 three to--1 was made aware of three e-mails
10 MR. CRAWLEY: 10 and later turned to be more than that. After
11 A. Um-hm. 11 that point, Mr. Thompson and at least one
12 COFFEY, Q.C.: 12 official from the chief information office or
13 Q. That might be relevant. Couldyou tell the 13 possibly two, camein and ran subsequent
14 Commission what, if anything, you were 14 searches on both my pC and I’'m quite certain
15 initially asked to do? 15 they also ran searches of some of the archive
16 MR. CRAWLEY: 16 material from the chief information officer,
17 A. |l don'trecall the exact request or who made 17 but I'mreally, you know, not the person to
18 the request, but | know what | went through. 18 explain how they did that.

19 | mean, both my assistant and | conducted 19 COFFEY, Q.C.:

20 separate searchesof my e-mails. | went 20 Q. Andthat was after these e-mails that a number
21 through my health files. | went through al 21 of them are dated July 19th, 2007?

22 of my notesto seeif there was anything there 22 MR. CRAWLEY:

23 pertinent and therewasn't. Andreally, | 23 A. That'scorrect, yeah.

24 wasn't at al surprised by that simply 24 COFFEY, Q.C.

25 because, you know, for an extended period, my 25 Q. It'sdfter that, and that would be earlier
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1 thisyear? 1 MR. CRAWLEY:

2 MR. CRAWLEY: 2 A. | suspect when thelist of interviewsfor--I'm

3 A. Yes dr. 3 not sure what you call the process, but I’'m

4 COFFEY, Q.C.. 4 assuming the discovery process, for lack of a

5 Q. 2008. 5 better word. That would be thefirst timel

6 MR. CRAWLEY: 6 was aware that he had an involvement in this.

7 A. Yeah. 7 COFFEY, Q.C.:

8 COFFEY, Q.C.: 8 Q. Okay, that would be late 2007, early 2008. It

9 Q. You referredto the Premier’s information 9 wasn't back in 2005?

10 management system. How does that--I think you |10 MR. CRAWLEY:
11 used the adjective "robust”" a couple of times. 11 A. No, it certainly wasn't, no.
12 MR. CRAWLEY: 12 COFFEY, QC.
13  A. Yeah 13 Q. Sir,inparticular, in--well, I'll go right to
14 COFFEY, Q.C.: 14 July 2005 and around that time, which would be
15 Q. How doesthat work? How isthat set up? 15 amost two yearsinto your current position,
16 MR. CRAWLEY: 16 could youtell us, please, what, if any,
17 A. Wdl, to be honest, I’ m--you know, | don’t use 17 system you used as achief of staff to keep
18 it, sol'm not the person to explain the 18 track of an issue, issue A I'll call it,
19 detailed workings of it. Suffice to say, you 19 whatever you want to nameit, if an issue came
20 know, I know when correspondence comes in, |20 to your attention?
21 it'sentered into a system, catalogued and 21 MR. CRAWLEY:
22 tracked until the issue is brought to a close. 22 A. I'dusetheestablished proceduresthat were
23 That's about as good a description as | can 23 inthere. I'd have my own hot file obvioudly,
24 give, I'm afraid. 24 but I'd also work very closely with Cabinet
25 Secretariat. Y ou know, when the issue arose,
Page 22 Page 24

1 COFFEY, Q.C. 1 | would have requested a briefing note and,

2 Q. Doyouknow if the Premier’s office, you know, 2 you know, gone from there on any issue redlly.

3 that information management system, the 3 COFFEY, Q.C.

4 Premier’s office, search of it, ever resulted 4 Q. Soif you became aware of an issue, you would

5 in any information suggesting that he or his 5 request a briefing note. Well, what criteria

6 officewas asked by a patient or the media 6 would you use to determine whether or not you

7 about ER/PR or the public? 7 would request a briefing note on an issue?

8 MR. CRAWLEY: 8 MR. CRAWLEY:

9 A. No, butl understand Mr. Ross Reid, | can't 9 A. Wedll, normaly I'd get acall from aminister
10 tell you the date, but he was the Premier’s 10 and the minister would say "look, I've got
11 deputy at the time, received a contact from a 11 thisissue happening.” | would then request a
12 patient. But that was unbeknownst to me and 12 briefing note, either of himor her or of
13 to the Premier until the Inquiry was well 13 Cabinet Secretariat, and either way, I'd
14 under way and it came out through the 14 generally let Cabinet Secretariat know that
15 discovery process. 15 I'd requested the briefing note, and the
16 COFFEY, Q.C.: 16 process would flow from there.

17 Q. | wasgoing to ask you about that, because Mr. 17 COFFEY, Q.C.:

18 Reid worked inthe same complex overal as 18 Q. Okay. Soonaparticular day one, you would
19 yourself. 19 request a briefing note?

20 MR. CRAWLEY: 20 MR. CRAWLEY:

21 A. Yeah 21 A. Yeah

22 COFFEY, Q.. 22 COFFEY,Q.C.

23 Q. You first became aware that Mr. Reid was 23 Q. Didyou have any system in place yourself to
24 involved in the sense of was contacted about 24 remind you that you had requested a briefing
25 ER/PR, you first became aware of that when? 25 note?
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1 MR. CRAWLEY: 1 issue, other than, | takeit, reading or

2 A. No. No, theway it worksredly is, you know, 2 listening--reading it or listening to him

3 we don’'t manage the departments. Y ou know, 3 about it, you yourself would take no steps

4 the minister and the deputy minister are 4 further to kind of diary date that, "I haveto

5 responsible for managing their departments, 5 go back to that" in aweek or two or three?

6 and when arequest is made, you know, theonus | 6 MR. CRAWLEY:

7 is upon them to drive that request. 7 A. No, andto beclear, you know, | can’t speak

8 Similarly, you know, if there’ s a devel opment 8 for anyone else in the office, but | would say

9 after that initial briefing note happens, the 9 more than 90 percent of the issuesthat come
10 onus is clearly on the minister and the 10 to me, come from a minister and you know, the
11 department to bring that information forward 11 remainder of the time, it would come from the
12 tous. 12 clerk. 1 generally don't interact with
13 COFFEY, Q.C.: 13 deputies or civil servants. My line of
14 Q. Arethere any criteriaas to when they are 14 contact iswith the ministersand | prefer it
15 supposed to bring it forward? What sort of a 15 that way.
16 development is supposed to lead to them 16 COFFEY, Q.C.:
17 bringing something forward? 17 Q. And that's why I’ve mentioned the clerk
18 MR. CRAWLEY: 18 because if the clerk brought something to your
19 A. Wdl, you know, | think there’s awell known-- 19 attention, an issue, from your perspective at
20 I’m not exactly sure how to phraseit, but | 20 the time, you did not kind of generate afile
21 think it's well known throughout the system 21 asit were and have that brought forward?
22 that this government, the Premier does not 22 MR. CRAWLEY:
23 like surprises, and if there is a development 23 A. Itdependson thelife of the issue, you know.
24 that isimportant, it's expected that we be 24 COFFEY, Q.C.
25 made aware of it, either you know, adirect 25 Q. Wdll, if it'san issue that wasn't settled or

Page 26 Page 28

1 call from the minister to the Premier or a 1 likely to be settled with--it was apparent it

2 direct call from the minister to me. That's 2 wasn’t going to be settled within aday or two

3 well entrenched withinthe system. It's 3 or three, what would you do, if anything?

4 something we go by and you know, wecounton | 4 MR. CRAWLEY:

5 our ministers to be the onesthat are driving 5 A. It dependson the situation, but generaly if

6 their files. That’s where the accountability 6 therearewhat 1'd call ahot file, | do tend

7 liesvery clearly. 7 to keep afile. But Mr. Coffey, you know, |

8 COFFEY, Q.C.: 8 do haveto say, you know, I’ ve been there for-

9 Q And | appreciate that, but what would 9 -I’ve been with the Premier for almost seven
10 constitute a surprise? 10 years. The overwhelming majority of issues
11 MR. CRAWLEY: 11 that come to us, andthere's alot, and |
12 A. Justif youwereto see something--you know, 12 mean, there' sissues that come up, you know,
13 there was a development on an issue you were 13 every day. Some are more important than
14 seeing in the evening news and not be aware of 14 others, but you know, the classic example of
15 it, you know. A minor thing, yeah, you can 15 the lifeof an issue isthat, you know,
16 understand that, but some--you know, issues 16 something comes into you and it's generally a
17 that tend to raise eyebrows, you know, that’s 17 phonecall from aconcerned minister saying
18 something we'd clearly want to be aware of and |18 "look, I've got thisinformation. |’'ve got
19 expect to be aware of. 19 this problem. Thisiskind of the context of
20 COFFEY, Q.C. 20 it. 1 don't know whereit’sgoing, but you
21 Q. Andwithin the system then, asit was at least 21 need to be aware." | encourage that type of
22 in July of 2005, | takeit, within your 22 conversation. I'd much rather someone call me
23 office, if someone made you aware, for 23 and say "look, we've got a potential problem
24 example, the clerk at the time was Mr. 24 here," than not. However, you know, just as
25 Thompson, made you aware of a particular 25 quickly asthat, you know, the civil service

Page 25 - Page 28
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1 starts working it, whatever. You know, 1 MR. CRAWLEY:

2 subsequent information comes up and the--1 2 A Yes, dir.

3 don’t want to, | guess, belittle any issue, 3 COFFEY, Q.C.

4 but the magnitude of the issue or the 4 Q. It'seither left to the clerk and executive--

5 understanding of the issue becomes much 5 the Cabinet Secretariat to deal withorit's

6 clearer and the significance of it tendsto 6 left to the minister and his department or her

7 dissipate with time. Sometimes that can be a 7 department to deal with?

8 matter of hours. Sometimes it can be a matter 8 MR. CRAWLEY:

9 of days. Sometimes a matter of weeks, but the 9 A. Yeah, and | would expect that even if anissue
10 lion’s share of theissues that come to me 10 is brought forward by the clerk, you know, the
11 never makeit to the public attention, just 11 accountability dtill remains with the
12 simply because there is a greater 12 department. Y ou know, they’re the ones that
13 understanding of the issue has developed and 13 do thework, they have the expertise onit,

14 there's no needto do anything with it. 14 you know, the clerk staff is certainly bigger
15 That's pretty much, you know, a classic 15 than mine, but at theend of the day, the
16 breakdown of the life cycle of any issue that 16 expertise for managing these issues are with
17 comes forward. 17 the departments.
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. | takeit though inyour own position, in your 19 Q. Now, s, the purposein, though, you being--
20 own office, you have no actual system in place 20 information being brought to your attention,
21 to keep track of whether--to remind--because 21 by either the clerk or aminister or anyone
22 there are so many such issues. 22 else, for that matter.
23 MR. CRAWLEY: 23 MR. CRAWLEY:
24 A. Oh, you mean like apop up on my calendar or 24 A. Uh-hm.
25 something like that? 25 COFFEY, Q.C.:

Page 30 Page 32

1 COFFEY, Q.C. 1 Q. But particular by that individual, that group

2 Q. Yes, exactly. 2 of individuals, iswhat? What do you do with

3 MR. CRAWLEY: 3 the information?

4 A. No,sdir, | don't, no. Again, you know, when a 4 MR. CRAWLEY:

5 department has afile, they’re generally very 5 A. I'mnot surel understand your question.

6 good at keeping usin theloop. There's, you 6 COFFEY, Q.C.:

7 know, some 20 odd departments out there. It's 7 Q. Well what'sthe point of telling you? What

8 not practical for meto call, you know, 20 8 are you supposed to do with it and who are you

9 departments every day and say "look, makesure | 9 supposed to tell?

10 I’m up to speed and the Premier’s up to speed 10 MR. CRAWLEY:

11 on al the issues." That accountability is 11 A. Wdl usualy it’sfor information purposes and
12 with them. 12 obviously I'd brief the Premier and my staff,
13 COFFEY, Q.C.: 13 depending on the nature of the issue.

14 Q. Sofrom your perspective, as the chief of 14 COFFEY, Q.C.:

15 staff and theway the systemis structured 15 Q. And brief them how so? What sort of format is
16 now, it's up to the department, whichever one 16 used and when does it happen?

17 or onesthat may beinvolved, to manage the 17 MR. CRAWLEY:

18 issue? 18 A. Wdl I'd normally, | mean, the Premier isa
19 MR. CRAWLEY: 19 busy man, | don't beat down his door every
20 A. Oh correct, yeah, absolutely, and my contact 20 time an issue comes up unlessit is something
21 in the departments would be the minister. 21 of life safety, you know, I’d keep alittle

22 COFFEY, Q.C. 22 list on atear-off pad, likethis, andthe

23 Q. And so whether the issue comes to your 23 first opportunity we'd have to have a

24 attention from either the clerk of a minister, 24 conversation, I'd sit down and say, look, you
25 your approach to it isthe same. 25 know, there’ s a couple of issues here you need

Page 29 - Page 32
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1 to be aware of. | also, you know, as a matter 1 agenda or not?
2 of fact, 1'd request a briefing note and | 2 MR. CRAWLEY:
3 would leave the details of this, you know, I'd 3 A. Well at the end of the day, it'sthe Premier's
4 certainly talk to him at ahigh level, but I’d 4 decision, but my recommendation would be based
5 leave the details to the briefing note to 5 on experienceand a gut senseas to the
6 provide the clarity. There' s been a couple of 6 appropriateness. | don’'t have a check list
7 times where, | mean, information just comesin 7 that | go through that says, yeah, thisis
8 and, you know, it's read time, it's fluid, 8 there, thisisthere, thisis there, whatever.
9 there's been, you know, more than one 9 It'sjust based on experience. And we do err
10 situation where 1I’ve acted upon information 10 on the side of caution, though, however.
11 that’s comein, that’s been inaccurate that, 11 COFFEY, Q.C.
12 you know, it’s no big deal but nobody likes to 12 Q. Sir, the briefing notes, we will see at least
13 work with inaccurate information. So | place 13 two here, actually Cabinet Secretariat style
14 great confidence in those notes, you know, | 14 briefing notes. What's the practice, vis-a-
15 rely on them heavily. 15 visor with respect to your own review of
16 COFFEY, Q.C.: 16 them? How do you deal with them?
17 Q. Onthe briefing notes? 17 MR. CRAWLEY:
18 MR. CRAWLEY: 18 A. Wadl, tobe frank, | mean, there sbriefing
19 A. ldo,yes. 19 notes comein every day. If there’'s something
20 COFFEY, Q.C. 20 important, I’'d expect aphone call on it,
21 Q. And these arethese ones, these are the 21 depending on how busy the day was, you know, |
22 briefing notesthat are formal, they havea 22 try to read my briefing notes everyday. |
23 registry stamp on them. 23 certainly look at them to seewhat’s there
24 MR. CRAWLEY: 24 everyday. Theofficeis so busy, if there's
25 A. Yeah, | don't know if it'saregistry stamp, 25 nothing there that jumps out at me or nothing
Page 34 Page 36
1 but thereisadistribution list - 1 I’ve beentold to watch out for, in al
2 COFFEY, Q.C: 2 possibility I' [l take them home and read them
3 Q. Distribution list and if you look at the ones 3 at night or, depending on theissue, read it
4 we have, the last page has aregistry stamp as 4 on a Sunday morning--you know, before my kids
5 well. 5 were born, in the office; sincethey were
6 MR. CRAWLEY: 6 born, at home.
7 A. That'scorrect, yes. 7 COFFEY, Q.C.:
8 COFFEY, Q.C.: 8 Q. Doyou haveany system of keeping track or
9 Q. |ltake itthen,if you re made aware of an 9 noting that I’ve actually read that briefing
10 issue and it may be of some significance that 10 note?
11 you would inform the Premier about it before 11 MR. CRAWLEY:
12 the briefing note came along? 12 A. No.
13 MR. CRAWLEY: 13 COFFEY, Q.C.
14 A. Yes dir, | would and if it was atruly--if 14 Q. Youdon't,intermsof initia it or -
15 the minister called meand said | have a 15 MR. CRAWLEY:
16 significant issue, | would make apoint of 16 A. No.
17 saying to that minister, look, this is 17 COFFEY, Q.C.:
18 something that should probably go on the 18 Q. And at 400 briefing notesa year, that's
19 Cabinet agenda, we need to prepare yourself 19 about, somewhere between one and oneand a
20 for that and I’ d look for permission from the 20 half briefing notes aworking day.
21 Premier to add it to the Cabinet agenda, you 21 MR. CRAWLEY:
22 know, for anything that comesin that’s major. 22 A. Yes
23 COFFEY, Q.C. 23 COFFEY, Q.C.
24 Q. Andwhat criteriado you use to decide whether |24 Q. Depending upon how many days one works.
25 something should make it on to the Cabinet’s 25 MR. CRAWLEY:
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1 A. Bearingin mind summertimes aren’'t--I can’t 1 A Yeah
2 say that, because there are a lot of 2 COFFEY, Q.C.:
3 intergovernmental affairs briefing notes in 3 Q. Onetooneandahalf aday, actualy.
4 the run of a summer, so you know, there’s no-- 4 MR. CRAWLEY:
5 | don’t think it’sfair to say, you know, an 5 A. Whatever, yeah, good point.
6 average of one aday. There’'stimes of the 6 COFFEY, Q.C.:
7 year when the briefing notes are coming at you 7 Q. Doyou keep track of them afterward? Do you
8 fast and furious; and there's times when 8 have any kind of afiling system?
9 they’'re not. If you look at July of 2005, you 9 MR. CRAWLEY:
10 know, | was just back from my honeymoon,so |10 A. | do, | have aredundant filing system for all
11 I’'m surethat was quite astack of briefing 11 of the briefing notes that come down to the
12 notes on my desk and you know, again, it just 12 floor, you know, oneor two may get lost
13 depends on the time of year. 13 because I’ ve taken it home to do some work on,
14 COFFEY, Q.C.. 14 but you know, I'd awaysbe ableto get one
15 Q. Okay, that’'s July; how about August of ' 06? 15 from Cabinet Secretariat, but | do keep
16 MR. CRAWLEY: 16 briefing notes, yes. And again, if we're into
17 A. August of '06, you know, | can't tell you what 17 afile, you know, at some point I’ [l generally
18 wasonthego. | just can't recall. 18 start to keep my own file.
19 COFFEY, QC. 19 COFFEY, Q.C.
20 Q. Generaly inthe summertime, | take it that 20 Q. Now in the Premier'soffice, what sort of
21 the briefing note traffic would slow down, 21 routine or regular meetings are there? What
22 compared to the - 22 sort of routine or regular meetings are there
23 MR. CRAWLEY: 23 within the Premier’s office?
24 A. Yeah, early summer it would, but as you get 24 MR. CRAWLEY:
25 back into September, | mean, members are 25  A. | meet with my staff, you know, every day at
Page 38 Page 40
1 getting active, you know, ministers are trying 1 9:00, the length of that depends. | also
2 to get files up to speed for early September, 2 generally meet with the clerk at least once a
3 so | think you're safe to say in August things 3 day, but that can be several times, depending
4 do pick up considerably. 4 on what’s on the go.
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. Andwhat’sthe practice to your knowledge with 6 Q. What timeof day would you meet with the
7 respect to briefing notesand Mr. Williams? 7 clerk? Isthere aroutine time?
8 You'd be on the same distribution list. 8 MR. CRAWLEY:
9 MR. CRAWLEY: 9 A. No, that schedule is--we try to do, you know,
10 A. | would, yeah. 10 with the Premier, we try to do regular
11 COFFEY, Q.C.. 11 meetings with the clerk, but just given the
12 Q. Sohow arethey supplied to him? 12 volume of activity that’s out there and the
13 MR. CRAWLEY: 13 way we work, it wasn't practical, so it
14 A. Throughthe sameway that| getthem, you 14 evolved, you know, to meetings with the
15 know, the Cabinet Secretariat bringsit down 15 Premier as necessary and | still continue to
16 and the mechanics of how it works, | don’t 16 have daily or near daily meetingswith the
17 know, it’sjust there in my briefing note in- 17 clerk. No scheduled time, no.
18 tray and, you know, likel said, sometimes 18 COFFEY, Q.C.:
19 there could be 12, sometimesit could be5, 19 Q. SoinJuly of 2005, it was a schedule, like a
20 sometimesit could be 1, you know, | don’t 20 typical schedule would be meet with your staff
21 think you can have--1 don’t think your analogy 21 at 9:00 am.
22 of one aweek isreally afair one. 22 MR. CRAWLEY:
23 COFFEY, Q.C. 23 A Yes
24 Q. | wasjust doing the arithmetic on 400 ayear. 24 COFFEY, Q.C.
25 MR. CRAWLEY: 25 Q. Your own staff.
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1 MR. CRAWLEY: 1 COFFEY, Q.C.
2 A. Yes, if schedules permit it, yes. 2 Q. Recall when the practice started?
3 COFFEY, QC:: 3 MR. CRAWLEY:
4 Q. Andatthat pointintime, meeting with the 4 A, Yeah.
5 clerk, what as the practice then? 5 COFFEY, Q.C.:
6 MR. CRAWLEY: 6 Q. Wasitin place by July of 2005?
7 A. | don'trecal the specificsof it. | don’t 7 MR. CRAWLEY:
8 know when thisall evolved, but, you know, 8 A. | couldn’ttell you.
9 it'ssafe to say, Mr. Coffey, that | would 9 COFFEY, Q.C:
10 meet with the clerk on adaily basis or close 10 Q. Now whoisyour staff?
11 to daily basis, whenever schedules permitted. 11 MR. CRAWLEY:
12 COFFEY, Q.C:: 12 A. My senior staff at that time would have been
13 Q. Andthe purpose in meeting withthe clerk 13 Elizabeth Matthews.
14 would be what? 14 COFFEY, Q.C.:
15 MR. CRAWLEY: 15 Q. Soshereported to you?
16 A. Whatever was on his agenda and sometimes, you 16 MR. CRAWLEY:
17 know, I’d have thingsthat I'd want to have 17 A. Yes, sSr, she's our director of
18 actioned. 18 communications. Stephen Dinn, he's my deputy
19 COFFEY, Q.C. 19 chief of staff; Brian Taylor isour director
20 Q. Andwouldthere beany record kept of those 20 of operations and at the time, Peter Noel, who
21 meetings? 21 isthe Premier’s principle assistant.
22 MR. CRAWLEY: 22 COFFEY, Q..
23  A. Yes 23 Q. When did you first hear of, well what’snow in
24 COFFEY, Q.C. 24 shorthand referred to as ER/PR?
25 Q. Of the meeting with the clerk? 25 MR. CRAWLEY:
Page 42 Page 44
1 MR. CRAWLEY: 1 A. Wdll looking back at the paper trail, it would
2 A lcan't say al meetingswould, butif am 2 have been July, 2005.
3 emerging issue came up, then no, there 3 COFFEY, Q.C.
4 wouldn't be, but if she wanted to talk to me 4 Q. Now | ask you that because the paper trail and
5 about, you know, | getinvolved with all 5 | take it you're referring to those July 19th
6 executive recruitment, deputies, ADM’S or 6 e-mails?
7 someone else on my staff on an ADM level and 7 MR. CRAWLEY:
8 if he wanted to talk to me about something 8 A. lamgir,yes.
9 like that, then there would be an agendaitem 9 COFFEY, Q.C.:
10 for it. 1f something came up, then obviously, 10 Q. Don'tactually refer to ER and PR?
11 no, there wouldn’t be an agenda for that, he'd 11 MR. CRAWLEY:
12 just pop down and we'd haveachat. But on 12 A. No, | know they don't, yes.
13 the whole, yeah, there are agendas for these 13 COFFEY, Q.C.:
14 meetings, yeah. 14 Q. Sothe subject matter that the Commissionis
15 COFFEY, Q.C.: 15 dealing with, | take it that’s when you first
16 Q. Andwhat about for your own office staff? Are 16 heard of it, July 19th?
17 there any - 17 MR. CRAWLEY:
18 MR. CRAWLEY: 18 A. Yes | believeitis, yes.
19 A. Noagenda 19 COFFEY, QC.
20 COFFEY, Q.C.: 20 Q. What do you recall about that?
21 Q. Any record kept? 21 MR. CRAWLEY:
22 MR. CRAWLEY: 22 A duly-
23 A. No, wejust open the floor up for discussions 23 COFFEY, Q.C.
24 on whatever is of interest and | don’t recall 24 Q. Waell July 19th, what do you recall about when
25 for you when those meetings started. 25 you first became aware of this matter?
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1 MR. CRAWLEY: 1 A. Notthat I'm aware of, but if someone saysit
2 A. Youknow, I'vegone through every briefing 2 was, you know, I’m not saying that it wasn't,
3 note on this, every e-mail on it, every 3 | have no recollection of thisat all.
4 presentation with hopes that something, you 4 COFFEY, Q.C.
5 know, would joginmy memory, but | really 5 Q. Thesubject matter, do you recall whether or
6 don’t remember anything about those early days | 6 not before the story actually appeared in The
7 at al. 7 Independent, you were made aware of it?
8 COFFEY, Q.C. 8 MR. CRAWLEY:
9 Q. The-so when is your first conscious 9 A. | don'trecal at all, no.
10 recollection of this matter? 10 COFFEY, Q.C.:
11 MR. CRAWLEY: 11 Q. Giventhe circumstances, this wasa Friday
12 A. Itwould have to be, you know, | guesswhen 12 afternoon, September 30th.
13 the media coverage started in October of 2005. 13 MR. CRAWLEY:
14 COFFEY, Q.C.: 14 A. Uh-hm.
15 Q. Andthat’swith, | takeit, The Independent 15 COFFEY, Q.C.:
16 story? 16 Q. Ifthiswasto be brought to your attention,
17 MR. CRAWLEY: 17 whose role was it to bring it to your
18 A. Yeah. 18 attention?
19 COFFEY, QC. 19 MR. CRAWLEY:
20 Q. If wecould, please, just in relation to that, 20 A. I'mean,ifit's just aheadsup on astory,
21 just amoment please. If we could bring up, 21 you know, given everything that’s on the go, |
22 please, exhibit P-0313? Now thisis an e-mail 22 may very well not have gotten aheads up on
23 September 30th, 2005, Mr. Crawley, it'sfrom 23 it, you know, Elizabeth Matthews would
24 Carolyn Chaplin. It'sat 4:42 p.m.andit’s 24 normally be the one to do it, she's, you know,
25 to a number of individuals, including 25 probably the best inthe business, so you
Page 46 Page 48
1 Elizabeth Matthews, Josephine Cheeseman, 1 know, if she felt it was appropriate and it
2 Robert Thompson and Sheree MacDonald and I'll | 2 was appropriate, | have no doubt that it would
3 name the final one, Mr. Cooper, Bruce Cooper. 3 happen. She'svery, very good.
4 It reads, "Eastern Health Authority has 4 COFFEY, Q.C.:
5 contacted us to advise that an issue that had 5 Q. If wewereto look at, please, exhibit P-00867?
6 been ongoing throughout the summer concerning | 6 Now thisisthe actual story that appeared in
7 ER/PRtesting of breast cancer patients is 7 The Independent on October 2nd. Would you
8 about to hit the media. Late this afternoon 8 have read that at the time, do you think, or
9 Eastern Hedth was contacted by The 9 in the days immediately after that?
10 Independent inquiring whether the health 10 MR. CRAWLEY:
11 authority had an issue with its mammogram 11 A. Chancesarel would have, yeah, | definitely
12 screening”--and it goes ontotalk about or 12 would have actually, yeah, I’'m sure.
13 point out that Dr. Laing had spoken with The 13 COFFEY, Q.C.:
14 Independent and talks about NTV. 14 Q. Doyou recall the matter being discussed?
15 MR. CRAWLEY: 15 MR. CRAWLEY:
16 A. Uh-hm. 16 A. No. No, | don't.
17 COFFEY, Q.C. 17 COFFEY, Q.C.
18 Q. Now I noticethat you're not an addresseein 18 Q. Andwhy would you haveread it at thetime?
19 this? 19 Why would you have definitely read it?
20 MR. CRAWLEY: 20 MR. CRAWLEY:
21 A. No. 21 A. Well | read the paper. Now, Mr. Coffey,
22 COFFEY, Q.C. 22 reading it and sitting down with a pen and
23 Q. Doyouknow if you received this e-mail at the 23 analyzing are two different things. | mean,
24 time? Wasit forwarded to you? 24 like anyone else out there, | would go through
25 MR. CRAWLEY: 25 it and take it for what it’s worth.
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1 COFFEY, Q.C. 1 MR. CRAWLEY:

2 Q. Inanoveral sense, though, just looking at 2 A. No, because| would rely on the minister in

3 the first paragraph, the first sentence 3 the department, you know, there’'s--again,

4 actually, it refers to "retesting tissue 4 there's some twenty-odd departments of

5 samples taken from breast cancer patients from 5 government, plus crown corps and agencies, |

6 as far back as 1997 to address possible 6 mean, if there' s something that the Premier

7 inaccuracies in the results". 7 needs to be aware of, you know, the department

8 MR. CRAWLEY: 8 really hasto flag that, you know, to him or

9 A Yes 9 tometo getto him, and that’sthe way it
10 COFFEY, Q.C.: 10 worked, so you know, if we don’t get that
11 Q. Soasthechief of staff at the time, what, if 11 heads up and you know, you treat the issues
12 anything, would you have thought of that, 12 for what they are.

13 bearing in mind that you have told us you have 13 COFFEY, Q.C.:
14 no conscious recollection of anything before 14 Q. Wdl certainly and on that point, thisiswhat
15 that? 15 | want to ask you about, in early October of
16 MR. CRAWLEY: 16 2005, learning for thefirst time, you know,
17 A. No, | would--when you read the article in its 17 based upon your recollection now, in terms of
18 entirety, | would have actually been quite 18 actually it kind of striking you in the face,
19 pleased to see the things that arein there. 19 as it were, that there's some kind of
20 I mean, my philosophy on these matters are 20 retesting going on, breast cancer patients,
21 that, you know, you have the experts in the 21 covers a span of years -
22 field and they’re really the ones that should 22 MR. CRAWLEY:
23 betalking about it, and inthis case that’s 23 A. Uh-hm.
24 what’s happened. You have, | guessit’sDr. 24 COFFEY, Q.C.
25 Laing out speaking about this and she appears 25 Q. Sevento eight years.

Page 50 Page 52

1 to be quite candid, you know, they are 1 MR. CRAWLEY:

2 disclosing what some of the problems are. 2 A Uh-hm.

3 They’re commenting on it, which | think isa 3 COFFEY, Q.C.

4 very good thing. They’re the experts, you 4 Q. Thefact the minister had not, apparently,

5 know, if they point out that patients are 5 brought it to your attention.

6 being contacted, which is very important, 6 MR. CRAWLEY:

7 that, you know, al the samplesare being 7 A, Uh-hm.

8 retested; to me, it appeared that theissue 8 COFFEY, Q.C.:

9 was being properly handled. 9 Q. Youknow, from your perspective as chief of
10 COFFEY, Q.C.: 10 staff and you’ ve pointed out that Mr. Williams
11 Q. Now, sir, welook at the third paragraph and 11 isthe sort of person who doesn’t liketo be
12 its last sentence says, "The results are only 12 surprised.

13 now returning sincethe retesting began in 13 MR. CRAWLEY:

14 May, thisyear." 14 A Yes

15 MR. CRAWLEY: 15 COFFEY, Q.C.

16 A. Uh-hm. 16 Q. | gather you were probably surprised.

17 COFFEY, Q.C. 17 MR. CRAWLEY:

18 Q. That's, well certainly four more months | ater, 18 A. No, | didn’'t have areaction to the story at
19 four to five months later. 19 al, saying, my goodness, why wasn't this
20 MR. CRAWLEY: 20 brought to my attention, | mean, that’'sthe
21 A. Uh-hm. 21 call of the minister of the day, you know. If
22 COFFEY, Q.C. 22 in hisopinion, you know, looking at all of
23 Q. Sothat wouldn’'t have caused any raising of 23 theissuesthat areinvolved with health at
24 your eyebrows, the fact that you, apparently, 24 that time, if--he knows the files better than
25 were only now really focusing on this? 25 anyone, you know, the onusis on him to say,

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 49 - Page 52




June 11, 2008 Multi-Page™ Inquiry on Hor mone Receptor Testing

Page 53 Page 55

1 look, you know, you' ve got stories on a dozen 1 yourself at 10:49 am., the same day,

2 different health care matters that day, this 2 forwarding Mr. Cake'se-mail, | gather, and

3 isthe one that really concerns me and that’s 3 Mr. Thompson has written "Thisis major, once
4 hisjob. 4 the solutionis set into motion, we will

5 COFFEY, Q.C.: 5 expect the department and the board to

6 Q. Well youwould agree, wouldn’t you, that as it 6 undertake appropriate evaluation to determine
7 turns out thisis--even in that world, thisis 7 why this happened.” Signed Robert.

8 an unusual story? 8 MR. CRAWLEY:

9 MR. CRAWLEY: 9 A. Yes

10 A. Ohl think in hindsight it most certainly is, 10 COFFEY, Q.C.:

11 yeah. 11 Q. Andwhen we look back at page oneof the
12 COFFEY, Q.C.: 12 exhibit, Mr. Cake and what he' s written to Mr.
13 Q. And| think--I"m going to suggest to you based 13 Thompson at 10:32, does refer to Carolyn
14 upon what you know now, as of September 30th |14 Chaplin just called from Health and Community
15 anybody who was informed about, it was an 15 Servicesto provide aheads up that amajor
16 unusua story? 16 story will break from Eastern Health Board as
17 MR. CRAWLEY: 17 early asthis Thursday, but more likely next
18 A. Yeah, | think that's probably a safe 18 Monday.

19 assumption, yeah. 19 So, in looking at that, anyonewho is
20 COFFEY, Q.C. 20 privy to that information, would you agree
21 Q. Andwhen welook at that briefing note of 21 would realize that as of July 19, the
22 October 5th, when we're going to - 22 Department of Health had told the Cabinet
23 MR. CRAWLEY: 23 Secretariat and presumptively then the
24 A. Uh-hm. 24 Premier’s office about the existence of this
25 COFFEY, Q.C.: 25 issue.

Page 54 Page 56

1 Q. Anybody who read that, thiswasan unusual 1 MR. CRAWLEY:

2 story. 2 A, Sure, yes.

3 MR. CRAWLEY: 3 COFFEY, QC.

4 A. Youknow, unusua inthat sense, but again, 4 Q. Okay.

5 this is a government with 20 to 30,000 5 MR. CRAWLEY:

6 employees that runs the whole province. 6 A. Yes inthatinitia email they--1 can assure

7 Unusual issues come up al thetime and if 7 you, Mr. Coffey, when | look at this note and
8 there' s no way, you know, for us to determine 8 | seethings such as, number one, breast

9 what’sunusua to the minister, then really 9 cancer, you know, that would catch people's
10 it's hard for us to do that. 10 attention for sure; "testing from 1997 to

11 COFFEY, Q.C.: 1 April of 2004 an estimated 1200 - 1500
12 Q. Wdl doyou know if the minister was asked in 12 clients', | can assureyou dir, that that

13 October why we weren't given aheads up about |13 caught my attention on that day, make no
14 this? 14 mistake about that.

15 MR. CRAWLEY: 15 COFFEY, Q.C.

16 A. No, | don't know, | never asked him, no. 16 Q. Andyou're aso advised that the Health Board,
17 COFFEY, Q.C.: 17 "Eastern Health Board is currently working on
18 Q. Now, when welook at exhibit P-0312 please? 18 a strategy for communicating this news to
19 MR. CRAWLEY: 19 affected clients’, asits put there, "and the
20 A. Uh-hm. 20 public at large, legal adviceis being engaged
21 COFFEY, Q.C. 21 in this process".
22 Q. Whichisan e-mail from Mr. Cake of July 19th, 22 MR. CRAWLEY:
23 2005 at 10:32 am. It'spage oneof the 23 A. Um-hm.
24 exhibit. If we could just look at page two, 24 COFFEY, Q.C.
25 there's an e-mail from Mr. Thompson to 25 Q. "And Health and Community Serviceswill be
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1 advised of the communication strategy, a 1 your career as Chief of Staff, acommunication
2 briefing note is currently being prepared. 2 suggesting that 1200 - 1500 patients, over an
3 Carolyn has also alerted Elizabeth to this 3 extended period of time, have had test results
4 matter". So, having read that, as you pointed 4 problems?
5 out just now, openingthat inyour e-mail 5 MR. CRAWLEY:
6 system, reading it, it would grab your 6 A. No, but I've certainly received heads up, you
7 attention. 7 know, that are--I really, | don’t want to do
8 MR. CRAWLEY: 8 anything to diminish the significance of this
9 A. Yesdir. 9 issue and the people who have been involved
10 COFFEY, Q.C.. 10 withit. So, my comments hopefully don’t do
11 Q. Youwould have noted Elizabeth Matthewshad |11 that, but | regularly receive updates on very
12 been brought into the loop, asit were? 12 significant issues impacting many thousands of
13 MR. CRAWLEY: 13 people. You know, that could go from problems
14 A, Um-hm. 14 with the way water systems aretreated to
15 COFFEY, Q.C.: 15 affected, potentially, at the time, I’'m sure
16 Q. What, if any, significance being told that a 16 hundreds of communities to issues with public-
17 briefing noteis currently being prepared 17 -breaches of information, access to personal
18 would have for you, what would that mean? 18 records, | guess, that you know, first comein
19 MR. CRAWLEY: 19 to many tens of thousands of people. So, you
20 A. Oh, I'd take comfort in that because I’ d know 20 know, the numbers, you know, while very
21 more details to follow. 21 seriously, we do have examples of issues that
22 COFFEY, Q.C. 22 impact many, many more people. And again, |
23 Q. Would you make any effort to check to ensure 23 really don't want to offend anyone by those
24 that you actually received a briefing note? 24 comments. It'sjust the way it works; you
25 MR. CRAWLEY: 25 have, you know, big issues al the time.
Page 58 Page 60
1 A. No, no, that would be--I mean, ifit's a 1 COFFEY, Q.C.:
2 significant issue, it'sup to the department 2 Q. Wadll, | appreciatethat, all thetime, but |
3 to make sure that that issue moves forward to 3 mean, really how often -
4 Cabinet Secretariat and then onto us. | 4 MR. CRAWLEY:
5 should say too, Mr. Coffey, | mean, | would be 5 A. What do you think.
6 very pleased to see that Eastern Hedlth is 6 COFFEY, Q.C.:
7 appearing to be taking thelead onit. They 7 Q. -inthesenseof inthe middle of the summer
8 are the experts and I’d be comforted by the 8 to be told that there' s this many patients -
9 fact that they are developing astrategy for 9 MR. CRAWLEY:
10 patients and to the public at large. The 10 A. Sure
11 legal advice thing wouldn’'t have registered 11 COFFEY, Q.C..
12 with me one way or the other. 12 Q. - potentially negatively affected.
13 COFFEY, QC. 13 MR. CRAWLEY:
14 Q. Itwould not? 14 A, Yes, it happens.
15 MR. CRAWLEY: 15 COFFEY, Q.C.
16 A. No. 16 Q. Okay. How often?
17 COFFEY, Q.C. 17 MR. CRAWLEY:
18 Q. Why not? 18 A |-
19 MR. CRAWLEY: 19 COFFEY, QC.
20 A. Lawsuitshappen all thetime. | guess, you 20 Q. Notalot?
21 know, | suspect on that day | would have been 21 MR. CRAWLEY:
22 more concerned about the other points that are 22 A. Therésnot an averageof two incidents a
23 listed. 23 week. It doesn’t quite work that way.
24 COFFEY, Q.C.. 24 COFFEY, Q.C..
25 Q. Now sir, haveyou ever received otherwisein 25 Q. Now, having beentold it was major, from your
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Q. -and what I'm tryingto struggle with is
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1 perspective, in whose lap was this? 1 because they don't al agree, iswhat the
2 MR.CRAWLEY: 2 oversight role of a department is when there's
3 A. Thiswould have been an Eastern Health issue 3 a crown corporation, as isin this case,
4 with oversight by the department. 4 reporting through that department. So, you
5 COFFEY, Q.C. 5 can't give me any more than that?
6 Q. Pardon me? 6 MR. CRAWLEY:
7 MR. CRAWLEY: 7 A. No, maam, from my interaction, | have
8 A. Thiswould have been an Eastern Health issue 8 generally zero interaction at al with health
9 with--1 don’'t know if oversight isthe right 9 boards or school boards or certainly minimal
10 word, but the department would be responsible 10 interaction with either of those.
11 for keeping and eye onit within Eastern 11 THE COMMISSIONER:
12 Health. 12 Q. Allright, thank you.
13 THE COMMISSIONER: 13 COFFEY, QC::
14 Q. What doesthat mean? 14 Q. And so from your perspective asthe chief of
15 MR. CRAWLEY: 15 staff in the Premier’s office as of July 19th,
16 A. Wdl, | don't know, I've never worked in the 16 2005, having the e-mail Mr. Cake had sent to
17 line department, so | don't know how they 17 Mr. Thompson, Mr. Thompson with his commentary
18 interact with the outside agencies, but | 18 had forwarded to you, from your perspective as
19 would expect for there to be ongoing 19 the chief of staff, it was left to the
20 communication between the department and the |20 Department of Health to conduct oversight of
21 health authority to ensure both are up to 21 Eastern Health’s handling of this matter -
22 speed on what’ s going on. 22 MR.CRAWLEY:
23 THE COMMISSIONER: 23 A. Yeah,itwould be-
24 Q. What I'm really interested iniswhat your 24 COFFEY,Q.C.
25 view of oversightis. Doesoversight just 25 Q. -without--an oversightis an undefined in
Page 62 Page 64
1 mean it's achannel for information? Does 1 this context, term?
2 oversight given anyone any power to do 2 MR. CRAWLEY:
3 anything? What’sthe role of the department, 3 A It wouldbe for me, | would look to the
4 vis-a-vis, Eastern Health in this? 4 department to manage this issue with Eastern
5 MR. CRAWLEY: 5 Health. Eastern Health would have the
6 A. | would,| mean, Eastern Health have the 6 responsibility for dealing with it; they have
7 medical expertsto run, you know, these types 7 the technical expertise. But if this impacted
8 of issues. | would expect that the Department 8 government, my contact would be the department
9 of Health would just wantto know what's 9 as opposed to Eastern Health.
10 happening there, you know, to be engaged. 10 COFFEY, Q.C.:
11 THE COMMISSIONER: 11 Q. Andwhat sort of criteriawould you expect the
12 Q. Todo nho assessment? 12 department to use, then, in determining any
13 MR. CRAWLEY: 13 future contact onthis with you and the
14 A. | can't say that, it depends on the issue and- 14 Premier’s office?
15 -I’ve never worked in health, so | don’t know 15 MR. CRAWLEY:
16 the type of day-to-day interaction they have 16 A. | wouldthink if therewas a significant
17 with the health authorities. 17 development, you know, agreater clarity on
18 THE COMMISSIONER: 18 the issue, you know, that’ s probably relevant,
19 Q. Okay. What | suppose I’m trying to determine 19 yeah.
20 is because other witnesses have referred to 20 COFFEY, Q.C.:
21 the oversight role of a department - 21 Q. Sothat if theissue got worse?
22 MR. CRAWLEY: 22 MR. CRAWLEY:
23 A, Um-hm. 23 A, Um-hm.
24 THE COMMISSIONER: 24 COFFEY, Q.C..

Q. Thank was thought on July 19th?
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1 MR. CRAWLEY: 1 Q. Okay.

2 A Yeah 2 MR. CRAWLEY:

3 COFFEY, Q.C.: 3 A, We'dvery much like to know.

4 Q. Tobetold about that? 4 COFFEY, Q.C.:

5 MR. CRAWLEY: 5 Q. What does"prominent” mean?

6 A. Yeah 6 MR. CRAWLEY:

7 COFFEY, Q.C.: 7 A. Inwhat context?

8 Q. Iftheissue got to be perceived to beless 8 COFFEY, Q.C.:

9 serious? 9 Q. Wadll,in-no, I'll justleave itat that.
10 MR. CRAWLEY: 10 Here on July 19th then what happened? We can
11  A. Yeah 11 look at the e-mail, you just referred toit.
12 COFFEY, Q.C.: 12 It's page 5, please? Skip ahead here. This
13 Q. To be contacted? 13 isthe e-mail from Carolyn Chaplinto Gary
14 MR. CRAWLEY: 14 Cakeat 2:37 p.m. Andinfact, if wejust go
15 A. Yes. Andit appears they did that several 15 back, we can see that at 2:51 p.m. Ms. Chaplin
16 hours later that day. 16 forwarded that--not Ms. Chaplin, Mr. Cake
17 COFFEY, Q.C.: 17 forwarded that on to Mr. Thompson with a note,
18 Q. Andif theissue changed even again, it went 18 "FYI" signed, "GC."
19 from A to B, back to somewhere between A and |19 MR. CRAWLEY:
20 B? 20 A. Um-hm.
21 MR. CRAWLEY: 21 COFFEY, Q.C.
22 A. Yeah. 22 Q. What happened that day? | mean, do you
23 COFFEY, Q.C. 23 actually know what happened?
24 Q. To beadvised about that, aswell, | takeit? 24 MR. CRAWLEY:
25 MR. CRAWLEY: 25 A. I’'mnot following your question.

Page 66 Page 68

1 A. | would, you know, | would generally expect a 1 COFFEY, QC.

2 minister to keep the Premier apprised of major 2 Q. Well, you said you have no recollection of it

3 developments on key issues. So you know, if 3 atal?

4 there's an issuethat’s going to play a 4 MR. CRAWLEY:

5 prominent role, then that’s hisjob to let him 5 A. Yesh

6 know. If it dissipates, then that’s also, you 6 COFFEY, Q.C.:

7 know, an onuson himto give usa heads up. 7 Q. Period?

8 And if the issue comes back to life, then, you 8 MR. CRAWLEY:

9 know, that’ stheir call. 9 A. Yesh
10 COFFEY, Q.C.: 10 COFFEY,Q.C::
11 Q. It'stheircall? 11 Q. You'vetold the Commissioner, well, told me
12 MR. CRAWLEY: 12 and the Commissioner, look, | would have
13  A. Yes. 13 opened that e-mail that Robert forwarded to me
14 COFFEY, Q.C. 14 and it would have caught my attention? Right?
15 Q. But theunderstanding, | takeit, as you 15 MR. CRAWLEY:
16 pointed out, within the government, wasand is 16 A. Yes Sir.
17 that it’s your call, but we had better not be 17 COFFEY,Q.C::
18 surprised? 18 Q. What then happened, do you know, do you have
19 MR. CRAWLEY: 19 any actual idea of what then happened?
20 A. We'dliketo know. 20 MR. CRAWLEY:
21 COFFEY, Q.C. 21 A. No. | would assume the department worked the
22 Q. That's- 22 issue.
23 MR. CRAWLEY: 23 COFFEY, Q.C:
24 A. Yes, dr, yeah. 24 Q. Okay. Does the existence of this e-mail at
25 COFFEY, Q.C. 25 page 5 assist in any way?
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1 MR. CRAWLEY: 1 MR. CRAWLEY:
2 A. Yeah. | would takethat asbeing, you know, 2 A Yes
3 the same as happens any time we get a heads up 3 COFFEY, Q.C.:
4 on something, additiona work gets done. 4 Q. Okay. So, -
5 They’ve got a better handle on what the issue 5 MR. CRAWLEY:
6 isactualy all about. | would see, you know, 6 A. Andyou know, maybe that’'s agood learning in
7 come key points that would catch my eye. "No 7 this, is a better tracking system for issues,
8 action isrequired at thistime. Briefing to 8 but we clearly rely on the departments to
9 follow, significance minimized" - 9 follow through on that. That'stheway, I'm
10 COFFEY, Q.C. 10 sureit has always worked and it’ s the way it
11 Q. Significance of any announcement actually is 11 should work.
12 what it is, it doesn’'t say significance - 12 COFFEY, Q.C::
13 MR. CRAWLEY: 13 Q. Doyou know if--we' ve heard some evidence that
14 A, Sure. 14 perhaps you spoke or were party to a
15 COFFEY, Q.C.: 15 conversation on July 19 with Carolyn Chaplin
16 Q. - of any announcement would be minimized. 16 while Ms. Matthews was there. Do you recall
17 MR. CRAWLEY: 17 that?
18 A. Yeah 18 MR. CRAWLEY:
19 COFFEY, QC. 19 A. Nosir, I don't-
20 Q. So,- 20 COFFEY, Q.C.:
21 MR. CRAWLEY: 21 Q. Itdoesn't-
22 A. That could beanything, | mean, theway | 22 MR.CRAWLEY:
23 would read something likethat is, you know, 23 A. Youknow, if they say it happened, then it
24 the same way most issuescomeupintherunof |24 happened. | have had probably less than, you
25 aday, you know, it'samajor issue when it 25 can probably count on one hand the number of
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1 first comes in. We get some additiona 1 conversationsthat I’'ve had that areissues
2 information on it and, you know, theissueis 2 drive with communications director. |
3 not what it first appeared to be. That would 3 generally deal with the ministers; that’ s the
4 be the way that | read that e-mail. 4 way | work.
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. Now, there's nothing actually inthat that 6 Q. So,youwould not normally have conversations
7 suggestswhat that other information is, is 7 with -
8 there? 8 MR. CRAWLEY:
9 MR. CRAWLEY: 9 A. A communications director.
10 A. No, | would assume that would come forward 10 COFFEY, Q.C.:
11 with the briefing note. 11 Q. Oh, within a department.
12 COFFEY, Q.C. 12 MR. CRAWLEY:
13 Q. Andyou had no systemin place to keep track 13 A. No.
14 of whether or not you ever actualy got a 14 COFFEY, Q.C.:
15 briefing note? 15 Q. LikeMs. Chaplin. It would be an unusual -
16 MR. CRAWLEY: 16 MR. CRAWLEY:
17 A. Yeah, we have asystem, it’'s the department, | 17 A. | mean, it has happened, yeah, it has
18 mean, that’ s where the responsibility - 18 happened, but it isn't the norm.
19 COFFEY, QC. 19 COFFEY, QC.
20 Q. Yeah, but | mean within your own office - 20 Q. Andif it happenedinthisinstance, it was
21 MR. CRAWLEY: 21 not the norm?
22 A. Nosir. 22 MR. CRAWLEY:
23 COFFEY, Q.C. 23 A. Yeah, | don't have an explanation as to why
24 Q. -toremindyou that, you know, aweek later 24 that happened. Again, | ook to be briefed by
25 you didn’t actually have a briefing note. 25 the ministers.
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1 COFFEY, Q.C. 1 A. No.
2 Q. Inthiscontext, would you have--why wouldn’t 2 THE COMMISSIONER:
3 you have asked Mr. Ottenheimer, having learned 3 Q. Youdon't remember seeing anything about this
4 of thisin adire, potentially dire situation 4 until the story broke in "The Independent” and
5 that morning in your e-mail - 5 you don't evenrealy remember reading "The
6 MR. CRAWLEY: 6 Independent” story.
7 A, Um-hm. 7 MR. CRAWLEY:
8 COFFEY, Q.C.: 8 A. Correct.
9 Q. -whywouldn't you have asked to meet with Mr. 9 THE COMMISSIONER:
10 Ottenheimer to see what was going on with it? 10 Q. You'rejust assuming you would have read it
11 MR.CRAWLEY: 11 because you read the paper.
12 A. Wdl,it's not really the way it works. | 12 MR.CRAWLEY:
13 mean, if he feels, you know - 13 A. That'sright.
14 COFFEY, Q.C. 14 THE COMMISSIONER:
15 Q. And| appreciate that, just in terms of - 15 Q. Andthe only thing you can assumeis that
16 MR.CRAWLEY: 16 because you got an e-mail from Robert Thompson
17 A. Butyou doneed the perspective. | mean, 17 you would have read an e-mail from Robert
18 there’ s twenty odd departments out there and 18 Thompson.
19 all of them have issues and at different times 19 MR. CRAWLEY:
20 al of them cometo the Premier’s office. 20 A. Um-hm, but | can also assure you that Robert
21 It's not possible for me to track down 21 and | would likely have had a conversation on
22 individual ministers sinceit’'snot my job. 22 this, you know, given the relationship that we
23 It stheir job to bring that to our attention. 23 had, you know.
24 Y ou know, they have the day to day oversight 24 THE COMMISSIONER:
25 on these things; the day to day accountability 25 Q. Waell, I'm getting alot of that, thisiswhat
Page 74 Page 76
1 for managing it. If there’sinformation that 1 | would have done, but nobody ever remembers
2 we need to know, you know, they are 2 seemingly having done much.
3 responsible for getting that to us. 3 MR. CRAWLEY:
4 THE COMMISSIONER: 4 A. And tobe clear, | mean,I’'m not saying
5 Q. So,dol understand theway iswould work is 5 categorically that we did. I'm saying that
6 that you get information, it could come from 6 it'slikely that we would have.
7 many Sources. 7 THE COMMISSIONER:
8 MR. CRAWLEY: 8 Q. Okay. And but you don't know, for example,
9 A. No, it could comefrom many departments, but 9 whether anybody called you back to say, this
10 it would generally come from either the 10 isn't a problem.
11 minister or the clerk. 11 MR. CRAWLEY:
12 THE COMMISSIONER: 12 A. Nomaam, | have no recollection of acall -
13 Q. Theclerk of Cabinet? 13 THE COMMISSIONER:
14 MR. CRAWLEY: 14 Q. Now, do | further understand that having
15 A. Yes 15 gotten this, this doesn’t mean anything unless
16 THE COMMISSIONER: 16 you hear from the minister that the minister
17 Q. Intermsof the information that comes to you. 17 thinksthisis abig problem?
18 MR. CRAWLEY: 18 MR. CRAWLEY:
19 A. Yes 19 A. No, no, | wouldn't say that at all. | mean,
20 THE COMMISSIONER: 20 if theclerk feelsit’simportant enough to
21 Q. ButI’'m just thinking--as | understand, in 21 bring it to my attention then that still would
22 respect, vis-a-vis the issue that we're 22 catch my attention. What 1'm saying isthat
23 dealing with here, you don’'t remember any of 23 the normal process for thisto happen is
24 the events of July? 24 generally, you know, information comes from
25 MR. CRAWLEY: 25 theminister. | don't meanto diminish the
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1 clerk’sroleat all. 1 that we' ve worked under. The onusison them

2 THE COMMISSIONER: 2 tobringitto us. Andyou know, theway |

3 Q. Okay, but having gotten this clerk--does it 3 would haveread, | believe, that first e-mail

4 then--what I’m trying to understand is what 4 isthat briefing information is to follow, |

5 that signals, if anything, to the Premier's 5 think, | do believeit says that at some

6 office other than this may be on the horizon. 6 point. "A briefing noteis currently being

7 Does the Premier’ s office then not leaveiit to 7 prepared”. | would have accepted that and |

8 either the clerk or the ministersto bring it 8 would have expected the briefing note to

9 back tothe Premier or to Cabinet on the 9 follow.

10 assessment of either the clerk or the minister 10 THE COMMISSIONER:
11 that this isan issuethat should go that 11 Q. Andif onedidn't follow, that wouldn't have
12 route. 12 bothered you?
13 MR. CRAWLEY: 13 MR. CRAWLEY:
14 A. Areyou asking me, I'm sorry, I’m not clear on 14 A. lwould havetosay givenal of thefiles
15 what you're asking me. 15 that come across my desk, you know, | don't
16 THE COMMISSIONER: 16 watch all of them for ongoing developments. |
17 Q. Okay,well, I'm not clear onwhat happens 17 mean -
18 within the office, so that’ s the reason for my 18 THE COMMISSIONER:
19 question. Assume for the moment that you 19 Q. I'mjust trying to figure out what happensin
20 received and read the e-mail from Mr. Thompson |20 the office. And theimpression that I’m being
21 inwhich he is, in effect, saying this isa 21 left with, | haveto tell you about because if
22 major issue, having forwarded you acopy of an |22 I’ ve gotten the wrong impression, | was you to
23 e-mail which he received. 23 correct me.
24 MR. CRAWLEY: 24 MR. CRAWLEY:
25 A, Um-hm. 25 A. Sure

Page 78 Page 80

1 THE COMMISSIONER: 1 THE COMMISSIONER:

2 Q. So, wemake that assumption for the moment and 2 Q. Andtheimpression I’'m being left with isyou

3 assume that nothing else comes into your 3 might get a heads up, you obviously prefer to

4 office by way of any more information about it 4 get your heads up from ministers or from Mr.

5 during that day. 5 Thompson.

6 MR. CRAWLEY: 6 MR. CRAWLEY:

7 A. Right. 7 A. Yes

8 THE COMMISSIONER: 8 THE COMMISSIONER:

9 Q. Doyouthenwait for either Mr. Thompson or a 9 Q. But sometimesinformation comesindirectly, |
10 minister to contact the Premier’'s office to 10 presume, like from communications directors.
11 say, yes, we'reabout to confirm that this 11 MR. CRAWLEY:

12 really isamajor issue and here’ s a briefing 12 A. Yeah.

13 note on it or here’s additional information on 13 THE COMMISSIONER:

14 it. Or arethere circumstances where you, as 14 Q. Andwhat I’'m understanding from what you're
15 chief of staff, would say, this oneis so 15 saying isthat that's all it is. Yourealy

16 major that | go look for information? 16 don’'t place much importance on these things
17 MR. CRAWLEY: 17 unlessand until either Mr. Thompson or a
18 A. | would think - 18 minister getsin touch with youto say, I'm
19 THE COMMISSIONER: 19 here to confirm that thisis major issue and |
20 Q. Andif so, what would be the--what makesit so 20 want it to be taken further than my

21 major that you go look for it? 21 department, let’s put it on the Cabinet agenda
22 MR. CRAWLEY: 22 or | need to talk to the Premier about it.

23 A. | would think, you know, | would normally rely 23 MR. CRAWLEY:

24 on the departments to bring forward the issue. 24 A. ldon't thinkit's fairto say | wouldn’t

25 I mean, that'salong established structure 25 place any importance on it. | mean, you know,
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1 all the issuesthat comeinare important. 1 A. Yeah, well generally we don't intervene, but
2 What I'm saying is - 2 I'm -
3 THE COMMISSIONER: 3 COFFEY, QC.
4 Q. Wdl, youwouldn't take any action on it. 4 Q. I'mtrying to get some sense because you did
5 MR. CRAWLEY: 5 intervene finally in May of ’07.
6 A. No, I--well, other than brief the Premier, if 6 MR. CRAWLEY:
7 appropriate or yeah, | mean, - 7 A. Yessir,wedid.
8 THE COMMISSIONER: 8 COFFEY, Q.C.
9 Q. Buthow canyou brief the Premier if al you 9 Q. Significantly.
10 got is something like that? 10 MR. CRAWLEY:
11 MR.CRAWLEY: 11 A. Yes
12 A. It'saheadsup of anissue- 12 COFFEY, Q.C.
13 THE COMMISSIONER: 13 Q. So,what isit about--you’d wait for a note.
14 Q. Thatwould bejust sayingthere may be an 14 MR. CRAWLEY:
15 issue. 15 A Yep.
16 MR. CRAWLEY: 16 COFFEY, Q.C.
17 A. Yeah 17 Q. Thenote comesand if it's satisfactory in
18 THE COMMISSIONER: 18 form that you would read the note and decide
19 Q. Okay, | think. Carry on, Mr. Coffey. 19 based upon what you read either to let things
20 COFFEY, Q.C.: 20 continue without intervening -
21 Q. Thank you, Commissioner. Following from those 21 MR. CRAWLEY:
22 questions by the Commissioner, Mr. Crawley, 22 A. Um-hm.
23 and perhapsit’sjust alack of understanding 23 COFFEY, Q.C.
24 of the way the actual system works, but isthe 24 Q. Correct?
25 Premier’s office actualy, inthat context 25 MR. CRAWLEY:
Page 82 Page 84
1 then, exercise any management or oversight 1 A Yes
2 itself? 2 COFFEY, Q.C.:
3 MR. CRAWLEY: 3 Q. Or if there's something inthe note that
4 A. Doyou meandoweintervenein afile? 4 triggered it, you would intervene.
5 COFFEY, Q.C. 5 MR. CRAWLEY:
6 Q. Well, do you exercise any management or 6 A. Yeah, genera rule of thumbis, you know, 1'd
7 oversight yourselves? 7 say 99 percent of all filesthat come through
8 MR. CRAWLEY: 8 government, we don’t intervene.
9 A. Yeah,| mean, when a note comesin, we can 9 COFFEY, Q.C.:
10 oftentimes say or when an issue comes to our 10 Q. | appreciatethat. So, what isit then that
11 head, we can oftentimes say, you know, weneed |11 would happen in anote or what would have to
12 to get a presentation ready for this or make 12 happen for you to intervene and actually then
13 sure the note talks about this, those kinds of 13 exercise management or oversight?
14 things. That does happen. 14 MR. CRAWLEY:
15 COFFEY, Q.C.: 15 A. Wdl, generaly you know, on the last page of
16 Q. Thenote, yes, but what's the point of getting 16 anote there'sa section that says "action
17 the note? 17 required” and if it says "no action required"
18 MR. CRAWLEY: 18 then that's what it is, for information
19 A. Wadl, then you can decide then next steps. 19 purposes, that's what it is. If the
20 COFFEY, Q.C. 20 Department if asking action of us, that's
21 Q. And so having received a note and having--if 21 where it's requested and that's where
22 you satisfied that it's as complete as you 22 direction would be given.
23 need, you would utilizeit thento decide 23 COFFEY, Q.C.:
24 whether or not to intervene or not. Isthat - 24 Q. Sure, but say they don’'t suggest any action,
25 MR. CRAWLEY: 25 but you reading the note think there should be
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1 action. 1 A Yes, yeah.
2 MR. CRAWLEY: 2 COFFEY, QC.
3 A Um-hm. 3 Q. Theunderlying issueitself is serious enough,
4 COFFEY, Q.C.. 4 whether or not it was going to make it into
5 Q. |takeit youwould then intervene? 5 public forum.
6 MR. CRAWLEY: 6 MR. CRAWLEY:
7 A. You could, yeah, you could. 7 A. And | would havelikely brought to him three
8 COFFEY, Q.C.: 8 or four other issues that were on the go that
9 Q. Okay. Now sir, what sort of things would 9 day, you know, that | felt required his
10 cause, from your perspective, you to advise 10 attention.
1 Mr. Williams, the Premier, tointervene or 11 COFFEY, Q.C.:
12 take it upon yourself to intervene? 12 Q. Now, we understand that there was a swearing
13 MR. CRAWLEY: 13 in that day.
14 A. | wouldintervenein afile, you know, one, if 14 MR. CRAWLEY:
15 aminister asked me for some support or for 15 A. Yes, that morning.
16 some advice. If | didn’'t the issue was being 16 COFFEY, Q.C.:
17 handled properly--1 know if there were matters 17 Q. Anddidyou attend that?
18 of life and safety, headth safety, you know, 18 MR. CRAWLEY:
19 we' d want to, eminent, you know, issues like 19 A. No, | rarely attend--I rarely leave the office
20 that, we' d want to get involved, but for the 20 to be honest with you.
21 most part we don't intervene. Of coursg, if 21 COFFEY, Q.C.
22 the Premier told me to intervene, I'd 22 Q. Isthere anything--I'm just going to go to--
23 intervene. Those are my criteria. 23 I'mlooking at pagefive of the exhibit, if
24 COFFEY, Q.C. 24 you--because the e-mail--there’snot record
25 Q. Okay. Now the matters referred to on pageone |25 that the e-mail itself actually went to you.
Page 86 Page 88
1 here, P-0312, this isthe sort of matter, | 1 MR. CRAWLEY:
2 take it you would bringto Mr. Williams 2 A Um-hm.
3 attention. 3 COFFEY, Q.C.:
4 MR. CRAWLEY: 4 Q. Wasforwarded to you, but if you receive the
5 A. Yessir, | would. 5 informational content of that in some form,
6 COFFEY, Q.C.: 6 would that cause you not to tell Mr. Williams
7 Q. Doyourecdl if you did so? 7 that?
8 MR. CRAWLEY: 8 MR. CRAWLEY:
9 A. No, | really don't recall much about that day 9 A. Wdl, | meanthe factsof itare, | don't
10 at al, but I know, you know, theway | work 10 remember telling Premier Williams; | don't
11 with the Premier and thisfirst email, if 11 remember not telling him. | can assure you,
12 that’s all there wasto it, you know, | can 12 if we did have a conversation, | would have,
13 assure you that would have been brought to his 13 the perspective brought forward by this e-mail
14 attention. 14 would have been captured in that conversation.
15 COFFEY, Q.C.: 15 | would have left him with a clear impression
16 Q. And I take it, just because of the sheer 16 that there was originally something here, but
17 magnitude of the potential problem spelled out 17 it doesn’t appear to be much of an issue right
18 here. 18 now.
19 MR. CRAWLEY: 19 COFFEY, QC.
20  A. Um-hm. 20 Q. Andwhy isthat? What isthere about this
21 COFFEY, Q.C. 21 that’ s suggested that there may not be much of
22 Q. And would you have brought it to his 22 an issue here, looking at the e-mail, what is
23 attention, whether or not there was any 23 thereinit?
24 reference to Thursday or next Monday. 24 MR. CRAWLEY:
25 MR. CRAWLEY: 25 A. Well, just read, | mean, there's new incoming
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1 information this afternoon, no action is 1 know, themajor issue that | was led to

2 required. 2 believe earlier that day.

3 COFFEY, Q.C. 3 COFFEY, QC.

4 Q. If wecould, please, what action was required 4 Q. Okay. Now sir -

5 inthefirst place? 5 THE COMMISSIONER:

6 MR. CRAWLEY: 6 Q. That wasthe earlier question though, it’s one

7 A. Forinformation purposesto passonto the 7 thing to having gotten the original message,

8 Premier isthe way, you know, that’'s the 8 to pass that onto the Premier and then if

9 action | would have took. 9 you've got a second message to say, thisis
10 COFFEY, Q.C.: 10 new material about what I’ ve already told you
11 Q. | appreciatethat, but thisis Ms. Chaplin to 11 -

12 Mr. Cake. So, therewas no actual action 12 MR. CRAWLEY:
13 required, | takeit, of the Premier’s office 13  A. Right.
14 or Cabinet Secretariat that morning. 14 THE COMMISSIONER:
15 MR. CRAWLEY: 15 Q. - but having gotten the second message, would
16 A. | have noideawhat Ms. Chaplin was thinking. 16 you even bother to bring it up with him, is|
17 | mean, that’s probably a question you should 17 think the question.
18 ask her. 18 MR. CRAWLEY:
19 COFFEY, Q.C.: 19 A. Oh,yes, if | had briefed him earlier in the
20 Q. And- 20 day -
21 MR. CRAWLEY: 21 COMMISSIONER:
22 A. | cantel you how | read it, was that nothing 22 Q. No, but if you had not?
23 was required of me or the Premier’s office. 23 MR. CRAWLEY:
24 COFFEY, Q.C. 24 A. If | had not.
25 Q. Of course, that assumesyou read it all. 25 COMMISSIONER:
Page 90 Page 92

1 MR. CRAWLEY: 1 Q. Would you not brief him at all having gotten

2 A. Yeah, yeah. 2 it?

3 COFFEY, QC. 3 MR. CRAWLEY:

4 Q. Okay. 4 A | mean, redly, | don’'t remember briefing him

5 MR. CRAWLEY: 5 or briefing him, but -

6 A. Juston that, Mr. Coffey, | mean,| havea 6 COMMISSIONER:

7 very good relationship with the clerk, you 7 Q. That'sso | understand.

8 know, the former clerk and the current clerk, 8 MR. CRAWLEY:

9 we have avery regular communications policy. 9 A. Butl canassureyou, if hehad been briefed
10 | mean, | would--it's inconceivable to me that 10 onthis, I would have given him the context
11 Raobert Thompson would not have shared this 11 that thiswas not, you know, the issue it was
12 information with me. 12 lead to believe. And -

13 COFFEY, QC. 13 COMMISSIONER:

14 Q. Andif hedid so, you would have passed your 14 Q. Yes, but my questionisif you had not briefed
15 understanding of it onto Mr. Williams? 15 him.

16 MR. CRAWLEY: 16 MR. CRAWLEY:

17 A. I'msorry? 17 A. If | had not briefed him, | would have, if we
18 COFFEY, Q.C.: 18 had a conversation on it, | would have said,
19 Q. If hedid so, you would have understood your 19 look, you know, this redly isn't that--it

20 understanding of what he was telling you onto 20 doesn’'t appear to be, you know, amajor issue,
21 Mr. Williams. 21 the department is not flagging it as something
22 MR. CRAWLEY: 22 we should be worried about, and we likely
23 A. Yes, if the Premier and | had a conversation 23 would have moved on to the next issue on our
24 on thisissue that day, | would have certainly 24 list.

25 put this inthe context of not being, you 25 COMMISSIONER:
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1 Q Widl, I'm just assuming that there will be 1 And | do think, yes, sir, | do think that was
2 occasions when you will use your discretion to 2 appropriate.
3 say thisisn't worthy of even bringing up with 3 COFFEY, Q.C.
4 the Premier, he's got enough on his plate. 4 Q. I'msorry, yousaid having heard the--that
5 MR. CRAWLEY: 5 would be Mr. Ottenheimer, | takeit, in this
6 A. Oh, my apologies, ma am, yeah, | know - 6 context?
7 COMMISSIONER: 7 MR. CRAWLEY:
8 Q. All I’'m asking you iswhether or not this kind 8 A. Yes Butl never actually had a conversation
9 of information would have caused you to use 9 with Minister Osborne on this, either. You
10 that kind of discretion? 10 know, if either minister--they both displayed
11 MR. CRAWLEY: 11 genuine concern when they were on the stand.
12 A. Sure, there'slots of issues that come forward 12 It was clearly an issue that they were worried
13 that, you know, | deal with and move on. But 13 about. And you know, if they were that
14 | don'tthink it'sfair to say black and 14 worried, and I'm sure they were, you know,
15 white, you know, just reading that that, no, | 15 yeah, | would have expected themto havea
16 never talked to the Premier about it; | don’t 16 conversation with the Premier. Again, you
17 think that’s afair assumption. 17 know, it's just the benefit of a couple of
18 COMMISSIONER: 18 years down the road and, you know, an Inquiry
19 Q. Okay. Thank you. 19 well under way. But having heard, you know,
20 MR. CRAWLEY: 20 their own words, | think it would have been
21 A. | guess, you know, again, | just don’'t have a 21 appropriate for them to have achat with the
22 recollection of telling him or not telling 22 Premier, yes.
23 him. 23 COFFEY, Q.C.:
24 COMMISSIONER: 24 Q. Now, inthiscontext | take it as best, from
25 Q. Allright. 25 what you just told us, Mr. Ottenheimer never
Page 94 Page 96
1 COFFEY, Q.C. 1 had a conversation with you first nor last
2 Q. AndMr. Crawley, knowingwhat you do now, 2 about this?
3 okay, as much as you do now about this matter, 3 MR.CRAWLEY:
4 should there have been a briefing note 4 A. No,dir.
5 provided in July? 5 COFFEY, Q.C.:
6 MR. CRAWLEY: 6 Q. Nor did Mr. Osborne?
7 A. | mean,it'sjust so easy to sit back with - 7 MR. CRAWLEY:
8 COFFEY, Q.C.: 8 A. No, gr, not until the May 17th.
9 Q. Wadll, youknow - 9 COFFEY, Q.C.:
10 MR. CRAWLEY: 10 Q. May 17th?
11 A. -hindsight, yeah. 11 MR. CRAWLEY:
12 COFFEY, Q.C. 12 A. Yeah.
13 Q. Should there have been? 13 COFFEY, Q.C.:
14 MR. CRAWLEY: 14 Q. Okay. 200772
15 A. A briefing note, you know, | feel, having 15 MR. CRAWLEY:
16 heard the two ministers testimony and the 16 A. Yes, Sir.
17 genuine concern which they had, | think it 17 COFFEY, Q.C.
18 would have been appropriate for them to have a 18 Q. Okay.
19 conversation with the Premier. 19 MR. CRAWLEY:
20 COFFEY, Q.C. 20 A. And| don’t believe either had a conversation
21 Q. And- 21 with the Premier, either, tobeclear, I'm
22 MR. CRAWLEY: 22 quite certain they never.
23 A. Andthat doesn't mean the Premier would have 23 COFFEY, Q.C.:
24 done anything differently, but he would have 24 Q. Yes. That you're aware of?
25 had the option to intervene had he so chose. 25 MR. CRAWLEY:
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1 A Yes 1 was advised, in Mr. Ottenheimer’s mind, | take
2 COFFEY, Q.C.: 2 it, at least, they were aware that it somehow
3 Q. On thispoint, are you ableto tell the 3 existed.
4 Commissioner, because you live in that world, 4 MR. CRAWLEY:
5 okay. 5 A. Yeah, onthat day we were advised and we were
6 MR. CRAWLEY: 6 told to stand down. And you know, then the
7 A Um-hm. 7 issue didn't just fade away then, it was being
8 COFFEY, Q.C.: 8 dealt with from what, you know, I’ ve learned
9 Q. Canyouthink of any reason why, bearingin 9 since the Inquiry started, in some detail.
10 mind what you've said you understand both 10 So, you know, the contact on that day was what
11 these gentlemen were concerned about this 11 itwas. You know, if the issue was continuing
12 matter? 12 and meetings were occuring that were heated
13 MR. CRAWLEY: 13 and frustrations arose, | think it would be
14 A. Clearly, yeah. 14 appropriate for them to have aconversation
15 COFFEY, Q.C.: 15 with the Premier, very appropriate.
16 Q. Why, canyou think of any rational reason why 16 COFFEY, Q.C.:
17 they did not bring it to the Premier's 17 Q. If wecould, please, Exhibit P-, | think it's
18 attention? 18 0125? Actually, it’s, | apologize, 0124. |
19 MR. CRAWLEY: 19 can never keep track of--just going to scroll
20 A. No, sir. | mean, that'sreally the question 20 down. Thisis, justto put thisin context,
21 that has to be asked of them, you know, and - 21 Commissioner, this isthe October 5th, see
22 COFFEY, Q.C. 22 that, 2005 briefing note?
23 Q. And| appreciate that. But - 23 MR. CRAWLEY:
24 MR. CRAWLEY: 24 A. October 5th? Yeah.
25 A. Probably (inaudible) in their files. 25 COFFEY, Q.C.
Page 98 Page 100
1 COFFEY, Q.C.: 1 Q. Okay, and the distribution list isthere with
2 Q. -as aparticipantin the system, I’'m just 2 your name on it?
3 asking you, can you think of any? 3 MR. CRAWLEY:
4 MR. CRAWLEY: 4 A, Um-hm.
5 A. | canoffer aguess, but that'sall it would 5 COFFEY, Q.C.:
6 be. | mean, if they feel they were handling 6 Q. Didyou ask that this be prepared?
7 the issue, then that’s, you know, that’ s their 7 MR. CRAWLEY:
8 explanation. But redly, you know, to me 8 A. No,dir, | did not.
9 that’simmaterial, you know; they didn’t. 9 COFFEY, Q.C.:
10 COFFEY, Q.C.: 10 Q. Doyou have any knowledge of who did?
11 Q. Now,is it--onthat point, because we have 11 MR. CRAWLEY:
12 heard at least some evidence here that 12 A. No, | don't.
13 suggests that Mr. Ottenheimer on July 19th or 13 COFFEY, Q.C.:
14 thereabouts made or sought some assurancefrom |14 Q. Have you made any inquiries?
15 Ms. Chaplin that the Premier’ s office had been 15 MR. CRAWLEY:
16 contacted about the matter. 16 A. No,sr.
17 MR. CRAWLEY: 17 COFFEY, Q.C.
18 A. Um-hm. 18 Q. Atthat timewho was responsible within that
19 COFFEY, Q.C.: 19 group or within the Cabinet Secretariat for
20 Q. So if he was given such assurance, and 20 socia policy?
21 apparently she had. 21 MR. CRAWLEY:
22 MR. CRAWLEY: 22 A. My goodness. May of 2005--or, sorry, October
23 A, Um-hm. 23 of 2005.
24 COFFEY, Q.C.. 24 COFFEY, Q.C..
25 Q. Okay. Sothat the Premier’s office, at least, 25 Q. Sheree MacDonald, maybe?
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1 MR. CRAWLEY: 1 and "Reviewed by" that you're responsible for
2 A, It may very well have been, yeah. Sheree was 2 it?
3 promoted at some point. 1I’m not sure if it 3 MR. CRAWLEY:
4 was around here or not. 4 A ldon't-
5 COFFEY, Q.C. 5 COFFEY, Q.C.
6 Q. Well, her nameis in the top right-hand 6 Q. Isthat-
7 corner, that’swhy, S. MacDonald. 7 MR. CRAWLEY:
8 MR. CRAWLEY: 8 A. | mean, that'sreally a rolefor the Cabinet
9 A. Oh, okay, sorry. 9 Secretariat folks. 1 mean, you know, if
10 COFFEY, Q.C.: 10 something goes wrong, | don’t call, you know,
11 Q. Justlooking at this, at the bottom it says, 11 Moiraor John, | mean, it would be very rare,
12 "Prepared by M. Hennessey, J. Abbott." 12 | would call the minister, so that would have
13 MR. CRAWLEY: 13 no real bearing for me in terms of following
14 A. Um-hm. 14 onto it.
15 COFFEY, Q.C. 15 COFFEY, Q.C.
16 Q. "Department of Health." and reviewed by "B. 16 Q. Andyou would have read thisin October?
17 Cooper, S. MacDonald, Cabinet Secretariat, 17 MR. CRAWLEY:
18 October 5, 2005." What, if any, significance 18 A. Yes, | would, you know, | certainly--if it was
19 do the words "Prepared by" and "Reviewed by" |19 inmy in-tray, | would have read it, yeah. |
20 have at that point in time? 20 can't tell you the detail, but | would have
21 MR. CRAWLEY: 21 went through it.
22 A. Nothing. Tomeit wasjust information there 22 COFFEY, Q.C.
23 should, you know, should | want to know. 23 Q. Do you recal speaking to anyone or
24 COFFEY, Q.C. 24 communicating with anyone about this at the
25 Q. Atthetime, reading that - 25 time?
Page 102 Page 104
1 MR. CRAWLEY: 1 MR. CRAWLEY:
2 A. Mr. Coffey, that’s not something | would focus 2 A. No, sir, no. No, my reaction would have been,
3 on, redly. 1'd be more concerned with the 3 you know, there was a story in the Independent
4 note itself. 4 and this is a little bit of background
5 COFFEY, Q.C.: 5 information as to what it was all about.
6 Q. Intermsof thereliability of what'sinthe 6 COFFEY, Q.C.:
7 note, | takeit - 7 Q. Didyou have any understanding, having read
8 MR. CRAWLEY: 8 this, as to what sort of impact there might be
9 A. If abriefing noteis coming to the Premier’s 9 on patients?
10 office, | would fully expect it to be accurate 10 MR. CRAWLEY:
11 in al senses. It's something that the 11 A. | havetojust quickly flick through it here.
12 Premier could very well take and speak out 12 COFFEY, Q.C..
13 publicly on, so for there to be inaccuracies, 13 Q. Sure, you goright ahead. You haveit there
14 you know, | don't consider that to be 14 in front of you.
15 acceptable. 15 MR. CRAWLEY:
16 COFFEY, Q.C.. 16 A. Could I actualy get some more water, aswell,
17 Q. Yeah 17 please?
18 MR. CRAWLEY: 18 COFFEY, Q.C.
19 A. Givenwhat they're used for. 19 Q. Sure
20 COFFEY, Q.C.. 20 MR. CRAWLEY:
21 Q. And in terms of the usage of the words 21 A. Itsvery dryinhere.
22 "Prepared by" and "Reviewed by" at that time 22 COFFEY, Q.C.
23 and into 2006, in particular, August, 2006, 23 Q. Yeah,itis.
24 was there any understanding that if your name 24 MR. CRAWLEY:
25 appearsthere after the words "Prepared by" 25 A. Thank you, very much. So what's your
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1 question? 1 MR. CRAWLEY:
2 COFFEY, Q.C.: 2 A. | never drew that conclusion, but | didn’t
3 Q. Didyou have any understanding at the time as 3 read it in that kind of detail. | mean, you
4 to what the potential impact could be on 4 know, again, it was seen asbeing an update
5 patients of their original test results having 5 for an issue that was in the paper. | thought
6 been incorrect? 6 the issue was well handled in the paper and |
7 MR. CRAWLEY: 7 was pleased with where it was going. No flags
8 A. No, | don't think | would. 8 were raised at that point.
9 COFFEY, Q.C. 9 COFFEY, Q.C.
10 Q. Yes 10 Q. Anddid you have any concern at the time,
11 MR. CRAWLEY: 11 having read the newspaper, but this is much
12 A. | don’'t have the exposure to cancer to be able 12 more detailed, infact, thanthe newspaper
13 to give that type of commentary. 13 article?
14 COFFEY, QC. 14 MR. CRAWLEY:
15 Q. Ifwelook at pagel of the actual briefing 15 A Um-hm. Yeah.
16 note, the first page of it under "Current 16 COFFEY, Q.C.:
17 Status', the third and fourth lineread, "To 17 Q. About, well, okay, asto the future, but what
18 date 73 of the samples have been reviewed and 18 about the past, how did this happen, why did
19 it appearsthat of thesethereare 16 to 20 19 this happen?
20 individuals whose treatment could be 20 MR. CRAWLEY:
21 impacted.” Now, so you made no inquiries as 21 A. No, sir, no.
22 to what sorts of impact we're talking about 22 COFFEY, Q.C.
23 here? 23 Q. Okay.
24 MR. CRAWLEY: 24 MR. CRAWLEY:
25 A. No,dir. 25 A. Butl dobelievethis saysthat "All current
Page 106 Page 108
1 COFFEY, Q.C. 1 requests for ER/PRtesting of breast cancer
2 Q. Whether it's serious, how serious, very 2 patients are being forwarded to Mount Sinai."
3 serious, no inquiry? 3 COFFEY, Q.C.
4 MR. CRAWLEY: 4 Q. Oh,yeah, that's on the go-forward basis.
5 A. No 5 MR. CRAWLEY:
6 COFFEY, Q.C. 6 A. Yes
7 Q. Now, looking under the heading "Current 7 COFFEY, Q.C.:

8 Status' and continuing on through the second 8 Q. Yes But I'mtaking about to know, that’s
9 page, the fourth-last bullet, see right here, 9 al very well and good for going ahead, but
10 "Therecould be", it says, "There could be 10 kind of how could this go on for seven years?

11 some potential litigation issues for the 11 MR. CRAWLEY:

12 families of deceased patients once the 12 A. Yeah

13 families are notified." 13 COFFEY, Q.C.:

14 MR. CRAWLEY: 14 Q. And more to the point, what went on?

15 A. Yes, dSir, yeah. 15 MR. CRAWLEY:

16 COFFEY, Q.C. 16 A. Yeah.

17 Q. Sowouldyou have understood that if you're 17 COFFEY, Q.C.:

18 talking about the families of deceased 18 Q. That'snot spelled out here, isit?

19 patients suing, that there might be some, 19 MR. CRAWLEY:

20 possibly some connection between the errors 20 A. No,sir, no.

21 and the patients' deaths? 21 COFFEY, Q.C.

22 MR. CRAWLEY: 22 Q. What, if anything, did you understand was
23 A. | never - 23 being done in relation to that, trying to
24 COFFEY, Q.C. 24 figure that out?

25 Q. Would you have understood that? 25 MR. CRAWLEY:
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1 A, lwouldn’'t have gotteninto that. | mean, 1 from your perspective therewasno rolefor
2 that’snot my job to stepinto adepartment 2 the Premier’ s office in this at this stage?
3 and into an authority tolook at what was 3 MR. CRAWLEY:
4 being managed. | mean, if Eastern Health has 4 A. Yeah, | would think that’'s an accurate
5 concerns, they shareit with the department, 5 statement.
6 the department investigates it and then they 6 COMMISSIONER:
7 bring it to us should there be something. 7 Q. Okay.
8 COFFEY, Q.C. 8 COFFEY, Q.C.
9 Q. Andwhy would they bring itto you, that's 9 Q. Andyou know, in the context here, how often,
10 what I'm--if you're not going to intervene, 10 you know, how likely is it redly that the
11 why would you be--why bring it to you at al? 11 department in a briefing note is going to say
12 MR. CRAWLEY: 12 that we can’t handle this?
13 A. | mean, if there’ s aconcern there, obviously 13 MR. CRAWLEY:
14 aconcern that impacted patient carein a 14 A, Wdl, that's, you know, if the department
15 significant way, | would think we'd want to 15 feelsthat way, that's what atelephone is
16 know that. 16 for. Andit’'snot uncommon for abriefing
17 COFFEY, Q.C.: 17 noteto say, you know, directionis sought
18 Q. I'msorry, if therewas - 18 from the Premier. That happens.
19 MR. CRAWLEY: 19 COMMISSIONER:
20 A. If--I'm struggling with where you're with on 20 Q. Mr. Coffey, wherever you can find a spot,
21 this. 21 we'll break for the morning break.
22 COFFEY,Q.C. 22 COFFEY, Q..
23 Q. Well, what itisis--well, I’'m just asking you 23 Q. Sothen, Mr. Crawley, after thisthen, you've
24 about from--1"m trying to get some sense and 24 read this, went on, how much do you pay
25 the Commissioner was, | think, earlier, asto 25 attention to the media? Y ou say you read the
Page 110 Page 112
1 what the role of the Premier’s office seesits 1 newspaper, how much -
2 own role asvis-a-vis an issue like this? 2 MR. CRAWLEY:
3 MR. CRAWLEY: 3 . | watch the news every evening, you know, and
4 A. Yeah. Atthis- 4 tend to chase the ratings, so, you know,
5 COFFEY, Q.C.: 5 having ayoung family, I’d watch whatever most
6 Q. Bearingin mind at this point, bearing in mind 6 of the people in the province are watching.
7 what you're being told here. 7 COFFEY, Q.C.:
8 MR. CRAWLEY: 8 Q. Okay. And wereyou awarethen, as thefall
9 A. Atthisstage of the game our role would have 9 went on, that this stayed in the media, this
10 been very much just to have been advised of 10 issue?
11 it, and | would have treated this issue the 11 MR. CRAWLEY:
12 same as, you know, 99 percent of the other 12 A. Vaguely. | remember seeing some ads. And you
13 issues that come forward, you know. It’sthe 13 know, it just appeared that Eastern Health was
14 department’sjob to manage it and if thereis 14 out there commenting on it and doing what they
15 something there we should be aware of, | would |15 should be doing and | took comfort in that.
16 expect to be made aware of it. 16 COFFEY, Q.C.:
17 COMMISSIONER: 17 Q. And did you observe or notice anybody
18 Q. Soforgive me, but that means no role, doesn’t 18 expressing dissatisfaction with what Eastern
19 it? 19 Health was doing or not doing?
20 MR. CRAWLEY: 20 MR. CRAWLEY:
21 A. Yeah, norolein the sense of we actualy have 21 A. Looking back, Mr. Coffey, | don't recall,
22 to do anything. 22 don't recall.
23 COMMISSIONER: 23 COFFEY, Q.C.
24 Q. Well, precisely. Butif that’s-it seemsto 24 Q. And before we break, isthere--did your office
25 me that that’s along way around of saying, 25 haveany systemin placeto bringto your
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1 attention a persistent or any kind of--well, 1 MR. CRAWLEY:
2 any public expression of dissatisfaction and 2 A, Action required.
3 particularly any persistent expression of 3 COFFEY, Q.C:
4 public dissatisfaction with the way an 4 Q. Action required, and there’'s no--that’s
5 organization such as Eastern Health was 5 omitted from thisone. Would there be any
6 handling something? 6 reason why it would be omitted, do you know,
7 MR. CRAWLEY: 7 or just an oversight perhaps?
8 A. Do you meanif we have media monitoring 8 MR. CRAWLEY:
9 system? 9 A. | havenoidea
10 COFFEY, Q.C:: 10 COFFEY, Q.C.
11 Q. Yeah 11 Q. Okay. Again, | just noticed the differencein
12 MR. CRAWLEY: 12 the kind of formatting in the sense of
13 A. Yeah, wedo. 13 certain--1 gather kind of generally
14 COFFEY,Q.C:: 14 religiously there are certain titles put in
15 Q. And because when we look, | took Ms. Matthews 15 these, and thisone doesn’'t have one. On
16 through some of it yesterday, in thefall of 16 September 30th, apparently Mr. Thompson was
17 2005 there were anumber of interviews of 17 advised, inthat e-mail we looked at, about
18 people, patients, some, some Mr. Dawe's, Peter 18 the fact that thiswas going to break in The
19 Dawe isanother example, peoplewere just 19 Independent, and we look back at July 19th, he
20 unhappy about it. 20 had, within minutes, sent you an e-mail heads
21 MR.CRAWLEY: 21 uptoaert youtoit. Doyouknow of any
22 A. Yeah 22 reason why he didn’t do so on September 30th,
23 COFFEY, Q.C:: 23 October 1st, in relation to this?
24 Q. About theway Eastern Health was handling 24 MR. CRAWLEY:
25 this. 'Y ou media monitoring, would that bring 25 A. No.
Page 114 Page 116
1 that to your attention? 1 COFFEY, Q.C.:
2 MR. CRAWLEY: 2 Q. Okay. Just one other point, beforel forget
3 A. | mean, if it wasinthe media, sure. Would 3 it. Thesearch of the Premier’'s officein
4 it have been flagged and said, look, you have 4 relation to contacts or inquiries concerning
5 an issue here with disgruntled people, no. 5 thisissue, breast cancer testing, ER/PR, can
6 COFFEY, Q.C.: 6 you tell, please, you referred to Mr. Reid
7 Q. Okay. Thank you, Commissioner. 7 apparently was contacted, were there any other
8 COMMISSIONER: 8 contacts, do you know, that you' re aware of?
9 Q. Take 15 minutes. 9 MR. CRAWLEY:
10 (RECESS) 10 A. Off thetop of my head, nothing I’m aware of.
11 COMMISSIONER: 11 COFFEY, QC.
12 Q. Please be seated. Mr. Coffey. 12 Q. Andjuston that point, how about since May
13 COFFEY, Q.C.: 13 2007? Has there been--inthe sense of--
14 Q. Thank you, Commissioner. If wecould bringup |14 because you refer to like the Premier’s
15 P-0124, please, again? This isthis October 15 correspondence communication system that’s
16 5th briefing note, Mr. Crawley. Thisformat, 16 very structured, | takeit. Has there been
17 isthisthe regular format for a briefing note 17 much--before May 15th 2007, do you know
18 from Cabinet Secretariat, do you know? 18 whether there was any contact concerning this
19 MR. CRAWLEY: 19 issue?
20 A. Itappearstobe, but | don’t write briefing 20 MR. CRAWLEY:
21 notes. 21 A. | couldn't answer that, Mr. Coffey. 1'd have
22 COFFEY, Q.C. 22 to check.
23 Q. Okay. It'sjust because you'd referred to it 23 COFFEY, Q.C.
24 earlier and wewill see onthe August 18th 24 Q. Doyouknow if any--okay, you don't know if
25 one, there's - 25 any checks have been made in that regard?
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1 MR. CRAWLEY: 1 A. No,sir.
2 A. | don't know. 2 COFFEY, Q.C.:
3 COFFEY, Q.C. 3 Q. -in requestingthat? When did you first
4 Q. Likefrom members of the public, the media, 4 become aware that one was being prepared?
5 whomever. 5 MR. CRAWLEY:
6 MR. CRAWLEY: 6 A. Whenit showed up on my desk.
7 A. Can'ttell you. 7 COFFEY, Q.C.:

8 COFFEY, Q.C.: 8 Q. Okay. Couldyou tell me, please, from October
9 Q. Andsincethat time? 9 5th 2005 until August 18th 2006, do you have
10 MR. CRAWLEY: 10 any recollection of any awareness now anyway,

11 A. | know oneortwo patientshave called the 11 conscious awareness now, of any involvement in
12 officeand had conversations, but who they 12 this matter?
13 were or when, you know, I’'m not ableto tell 13 MR. CRAWLEY:
14 you. 14 A. Areyou asking me-
15 COFFEY, Q.C. 15 COFFEY, Q.C.
16 Q. Doyouknow hasthat been since May 15th? 16 Q. Between--yes, intermsof yourself. Looking
17 MR. CRAWLEY: 17 back on it now, do you have any -
18 A. | believeitis, yes. 18 MR. CRAWLEY:
19 COFFEY, Q.C.: 19 A. Between when and when?
20 Q. Okay. Couldyou just check on that, please, 20 COFFEY, Q.C.
21 and perhaps you could let Mr.--well, Mr. 21 Q. Between October 5, which isthefirst briefing
22 Pritchard will keep track of that, will remind 22 note, and this one, August 18th.
23 you of that. 23 MR. CRAWLEY:
24 MR. CRAWLEY: 24 A. No, tothe best of my knowledge, I'd had no
25 A. Keepitthere, yeah. 25 interaction, no.
Page 118 Page 120
1 COFFEY, Q.C. 1 COFFEY, Q.C.
2 Q. Nowif we could look, please, at Exhibit P- 2 Q. And if we just look through this, your
3 0125, page 31, please? This, | gather, Mr. 3 understanding of this, the purpose of this,
4 Crawley, your name is there second. 4 would be what, when you looked at it? Perhaps
5 MR. CRAWLEY: 5 you could just take us through.
6 A. Yeah. 6 MR. CRAWLEY:
7 COFFEY, QC. 7 A. Sure
8 Q. Atthetop right-hand side, and this isthe 8 COFFEY, Q.C.:
9 August 18th 2006 briefing note that you would 9 Q. Getsome senseof yourself asthe chief of
10 have read back in August? 10 staff at the time.
11 MR. CRAWLEY: 11 MR. CRAWLEY:
12 A. Thisisit. 12 A. lguess as | said, | dorecall therebeing
13 COFFEY, Q.C.: 13 some stories inthe mediathat summer. |
14 Q. Okay, great. Do you know how thisnotecame |14 would have seen this concerning a lawsuit. |
15 to be prepared? 15 would have seen this as kind of afollow up to
16 MR. CRAWLEY: 16 explain what was on the go, and you know, |
17 A. | understand, and | stand to be corrected on 17 don't recall sitting down and reading it,
18 this, but | understand that there was a story 18 athough I’'m sure | did. Looking back on it
19 inthemedia. | don't recall the dates, but 19 now, | would have taken thisas basically a
20 in response to that, Cabinet Secretariat said 20 legal update that Eastern Health was being
21 well, it'slikely timeto get an update and 21 sued, so an information purpose note.
22 they requested the note. 22 COFFEY, Q.C.
23 COFFEY, Q.C.: 23 Q. And now when we look, if we could just look--
24 Q. Okay. Didyou have any involvement in - 24 onthat point, just going to just show you
25 MR. CRAWLEY: 25 something here. Inthe third page, under
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1 current status (legal activity) see that? 1 advised as to the status of this ongoing legal
2 MR. CRAWLEY: 2 dispute?
3 A Yes 3 MR. CRAWLEY:
4 COFFEY, Q.C. 4  A. TheDepartment or Cabinet Secretariat must
5 Q. Anditsays "currently only two" and twois 5 have thought it was appropriate.
6 bolded "legal claims have been filed as 6 COFFEY, Q.C.:
7 follows" and they refer to Michelle Hanlon and 7 Q. Andwhat possible relevance would it have to
8 Verna Doucette, Michelle Hanlon’ s having been 8 the Premier’'s office asto whether or not
9 filed in December of 2005 and Ms. Doucette's 9 Eastern Health is being sued?
10 Is described as "this statement of claim was 10 MR. CRAWLEY:
11 recently filed with the intention to proceed 11 A. Information purposesonly.
12 under the Class Action legislation. (This will 12 COFFEY, Q.C::
13 be the model case)" 13 Q. Look here, now you would--would you agree that
14 MR. CRAWLEY: 14 there are alot of numbersin this?
15 A Um-hm. 15 MR. CRAWLEY:
16 COFFEY, Q.C. 16  A. | would, yeah.
17 Q. Nowsdir, | can takeyoutoit, but thereis 17 COFFEY, Q.C.:
18 material that’s been filed as exhibits here, 18 Q. Andfair, or atleastit would appear to be
19 there are media stories relating to December 19 anyway, somewhat detailed descriptions under
20 2005, January 2006, February 2007--I’m sorry, 20 category, number and comments.
21 | apologize. December, | believe, 2005, 21 MR.CRAWLEY:
22 certainly January ' 06 and February of ’ 06 that 22 A. Yeah
23 refer to Ms. Hanlon and that lawsuit, and | 23 COFFEY, Q.C.:
24 know for a fact anyway, February, early 24 Q. Andtheré'sa-l believe onthe third page,
25 February of '06 and thefact that she had 25 there’satotal number of patients. Sir, on
Page 122 Page 124
1 filed aclaim. 1 the third page of the briefing note, under
2 MR. CRAWLEY: 2 summary, seethat at the bottom of the page
3 A Um-hm. 3 there?
4 COFFEY, QC. 4 MR. CRAWLEY:
5 Q. What, if anything, wasit about Ms. Doucette's 5 A. Yes.
6 clam that was different? Because Ms. 6 COFFEY, Q.C.:
7 Hanlon’sdidn’t result in a briefing note. 7 Q. Okay. Itreferstothelegal action initiated
8 MR. CRAWLEY: 8 by Mrs. Myrtle Lewisand indicates that that
9 A. | can'ttel you that. 9 doesn’'t actually--at least here it’s suggested
10 COFFEY, Q.C.: 10 it'sa result of a misdiagnosisand is not
11 Q. Okay. Would the class action have had any-- 11 linked to the problems described in the note
12 thefact that there's aclassaction clam 12 with ER/PR receptor testswhich had to be
13 have had any significance? 13 repeated, and then it goes on to say "Eastern
14 MR. CRAWLEY: 14 Health advises 22 women were impacted by the
15 A. | didn't prepare the note, so | don't know. 15 change in status of ER/PRreceptor tests.
16 COFFEY, Q.C.. 16 These women had changes in the progress of
17 Q. Intermsof inreading it though, | appreciate 17 their disease from the initial confirmation of
18 you didn’t prepare it, but inreading it, 18 the disease and the beginning of their
19 would you understand that that had any 19 treatment to theretesting done at Mount
20 significance? 20 Sinai" and then it goesonto say "however,
21 MR.CRAWLEY: 21 al of them could potentialy sue, as test
22 A. No,no. No, | didn't. 22 results review could potentially become
23 COFFEY, Q.C.: 23 clamantsin the class action."
24 Q. Okay, and from your perspective, as the chief 24 Y our overall impression of thiswas what,
25 of staff, why wasthe Premier’s office being 25 in terms of the impact on patients? In August
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of '06, you're reading this, you're the chief
of staff.
MR. CRAWLEY:
A. Yes.
COFFEY, Q.C.:

Q. What was your overall impression of this, in
terms of itseffect, this whole matter’'s
effect on patients?

MR. CRAWLEY:

Page 127
1 COFFEY, Q.C.
2 Q. Ohyes, dl right. Right here, Mr. Crawley,
3 see that?
4 MR. CRAWLEY:
5 A. Yes
6 COFFEY, Q.C.
7 Q. It's109, seethat, and the description here
8 is--or the explanation, because the first one
9 is category and the third column is comments.

10 A. lcan'tsay thatlreaditin that context. 10 It says "includes patients who have been
11 Y ou know, it came in asalegal update on a 11 impacted by the delay in receiving Tamoxifen
12 matter, you know, of alawsuit against Eastern 12 and patients whose results have not changed
13 Health. My concernswith the patients would 13 significantly, but the clinical definition of
14 be very much that they’re getting the proper 14 positive and negative has changed since time
15 treatment and that they’d been notified and, 15 of diagnosis.”
16 you know, | don’t have the expertise to do 16 MR. CRAWLEY:
17 that, so I’d haveto rely on Eastern Health. 17 A. Um-hm.
18 But | mean, throughout this whole process, our 18 COFFEY, Q.C.:
19 concern was very much always over the patients |19 Q. So here it startsout by describing 109 as
20 and thefact that they were being notified. 20 "includes patients who have been impacted by
21 That was always a priority for us. 21 the delay in receiving Tamoxifen," those and
22 COFFEY, Q.C. 22 some others, okay, whose results didn’t change
23 Q. Whenyou look at--and | take it then that you 23 significantly, but the definition changed
24 wouldn’t have read this from the perspective 24 clinically. You can't tell how that’s broken
25 of trying to figure out how many people here 25 down herelooking at it. It'sjust 109. And
Page 126 Page 128
1 are negatively impacted by thisin any kind of 1 we look at summary on the next page, and here
2 substantive way? 2 broken out from the rows of numbers, or I'm
3 MR. CRAWLEY: 3 sorry, the columns of numbers, there’sjust a
4 A. No, sir, and | would expect--you know, | would 4 simply declarative sentence "Eastern Health
5 expect that if there was something significant 5 advises 22 women were impacted by the change
6 in those numbers and in the technical terms, 6 in status of the ER/PR receptor tests." So at
7 the fact that it was new, whatever, | would 7 the time, reading this, you know, if somebody
8 expect that to be clearly flagged and 8 after you'd put it away, an hour later asked
9 explained to me, you know, in some kind of 9 you "well, how many were affected by this?
10 context. 10 Whose health was affected by this?* would you
11 COFFEY, Q.C.. 11 have had any sense of quantity or magnitude?
12 Q. Okay. Onthat point, and thisiswhat | want 12 MR. CRAWLEY:
13 to bring to your attention, okay. When we 13 A. | would havehad to--I found the--find the
14 look at this, look at the second page, one of 14 note somewhat difficult to track when it comes
15 those columns, the column to the left-hand 15 to originaly, | guess, the terminology, but
16 side that begins "patient ER/PR status changed 16 aso in trying to track the significance of it
17 from negative to positive and there are 17 al. Soif someone had to have asked me that
18 treatment recommendations’ See that? 18 question, | would have had to ask for some
19 MR. CRAWLEY: 19 support to explain that.
20 A. I'msorry. 20 COFFEY, Q.C..
21 COFFEY, Q.C. 21 Q. Now here, in this, and when welook at that,
22 Q. It'sright here. 22 the bottom of the third page, it says "Eastern
23 MR. CRAWLEY: 23 Health advises 22 women were impacted by the
24  A. Could you repeat that again? | was just 24 change in status of the ER/PR receptor tests.”
25 making a note. 25 Now if that had instead read "Eastern Health
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1 advises 22 women were greatly impacted by the 1 COFFEY, Q.C.

2 change in status of the ER/PR receptor tests," 2 Q Yes

3 would the inclusion of the word "greatly" have 3 COFFEY, Q.C.

4 had any significance in the context? 4 Q. | don't get too worked up over legal matters.

5 MR. CRAWLEY: 5 COFFEY, Q.C.

6 A. Itlikely would, yes. 6 Q. Andl takeit that -

7 COFFEY, QC. 7 MR. CRAWLEY:

8 Q. Andwhy isthat? 8 A. Patient care, however, you know, | do worry

9 MR. CRAWLEY: 9 about.

10 A. Itjust brings agreater understanding to the 10 COFFEY, Q.C.:
11 magnitude of it, | guess. 11 Q. If thelegal matter relatesto patient care or
12 COFFEY, Q.C.: 12 the quality of patient care, would you make
13 Q. And| appreciatethe word "greatly" is not 13 the connection?
14 here. 14 MR. CRAWLEY:
15 MR. CRAWLEY: 15 A. No, sir, | would have seen it for what it was,
16 A. Yes 16 you know, an update on a possible legal matter
17 COFFEY, Q.C.: 17 with an agency.
18 Q. Intheversionyou saw, it's not there. If we 18 COFFEY, Q.C.:
19 could, please, here, under the heading on the 19 Q. Now here, looking at this, under "Reason”,
20 fourth page, impacts of treatment with 20 there's a title here, "Reasons for the
21 Tamoxifen, on the last page. There'sabrief 21 erroneous results and steps taken to prevent
22 explanation of the impacts of treatment with 22 reoccurrence.”
23 Tamoxifen there, but the last sentence reads, 23 MR. CRAWLEY:
24 "Patients, however, who did not receive 24 A. Uh-hm.
25 Tamoxifen that are ER/PR positive, may 25 COFFEY, Q.C.
Page 130 Page 132

1 experience further problems with cancer." Do 1 Q. And itreads, "Eastern Health has engaged

2 you see that? 2 external consultantsto review the procedures

3 MR. CRAWLEY: 3 of thelaboratory. Whenall reports are

4 A. Uh-hm. 4 received, they will be reviewed and the

5 COFFEY, Q.C.: 5 recommendations will be implemented. The goal

6 Q. Didyou have any understanding, having read 6 isto havethelaboratory accredited, until

7 this or any appreciation for what those 7 these processes are completed, all samples

8 effects might be? 8 will continue to be retested at Mount Sinai."

9 MR. CRAWLEY: 9 Now at the time that you read this, in August
10 A. No, sir, no. 10 of 2006, what was or would have been your
11 COFFEY, Q.C.: 1 understanding as to the kind of current status
12 Q. Didyou ask anybody at the time? 12 of these outside consultants?

13 MR. CRAWLEY: 13 MR. CRAWLEY:

14 A. No, | didn't and thereason why is that the 14 A. It would have been exactly what the note says,
15 note came in and was perceived very much asan |15 that the external consultants would have been
16 update ona legal matter andto me, the 16 engaged, the work is not completed and once it
17 significance of alegal matter is not the same 17 is completed, the recommendations will be
18 as the significance of the patient care 18 implemented.

19 matter. 19 COFFEY, QC.

20 COFFEY, Q.C. 20 Q. Okay, i.e, it's an ongoing, incomplete

21 Q. Andwhat’sthe distinction in your view, like 21 process, that was your impression at the time.
22 in your world view, what would the distinction 22 MR. CRAWLEY:

23 be? 23 A Yes

24 MR. CRAWLEY: 24 COFFEY, Q.C..

25 A. A lega matter? 25 Q. Readingthis. Did your office have any system
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1 in place to bringto your attention, like 1 COFFEY, Q.C.
2 whileyou're reading this one, the related 2 Q. And if, rather than tasking yourself of
3 briefing note of October 5th? 3 actually doing that manually, would you also
4 MR. CRAWLEY: 4 have been able to go to the assistant
5 A. Inthe sense that | would have hadin my 5 secretary responsible at thetime, like Mr.
6 files, you know, along with, you know, however 6 Cake, for example, and ask him are there any
7 many hundred briefing notes were generated 7 earlier briefing notes, if so, where are they?
8 over the period of time, the only way for me 8 MR. CRAWLEY:
9 to do that was to physically go and access it 9 A. Yes | likely would have went to the deputy
10 and pull it out and compare it side by side, 10 clerk had | had such a need.
11 which really isn't that practical. 11 COFFEY, Q.C..
12 COFFEY, Q.C.: 12 Q. Now when one does, okay, if one does compare
13 Q. And hereon the briefing note itself, there’'s 13 what's written here under "Reasons for
14 no reference to thefact that there isany 14 erroneous results’ on that fourth page. Now
15 earlier briefing note or notes, isit? The 15 if we could go back to P-0124, page 7, please?
16 formatting of these notes doesn’t aert the 16 And that's that earlier briefing note of
17 reader. 17 October 5th, Mr. Crawley, you have both paper
18 MR. CRAWLEY: 18 copiesthere.
19 A. Notthat | recall seeing. 19 MR. CRAWLEY:
20 COFFEY, Q.C.. 20 A. Yes
21 Q. Well you canlook and seeif you can find it. 21 COFFEY, Q.C.
22 MR. CRAWLEY: 22 Q. When you look at the second last bullet on the
23 A. Yes. 23 October 5th briefing note, that refersto an
24 COFFEY, Q.C. 24 external peer review and it describesthem in
25 Q. Butthere’'snoindication hereinit that, you 25 detail, by the two of them, "was conducted in
Page 134 Page 136
1 know, for those on the distribution list, that 1 a particular period to review current
2 in fact there are earlier briefing notes - 2 practices and procedures within the laboratory
3 MR. CRAWLEY: 3 service. Debriefingwas held after each
4 A. Correct. 4 review and afull report from each is expected
5 COFFEY, Q.C.: 5 within the next few weeks." So back on
6 Q. Andthisishow many there are and when they 6 October 5th, 2005, you wereinformed that
7 were, 7 reviewers have been in, they have been
8 MR. CRAWLEY: 8 debriefed and afull report from each will be
9 A. Sure 9 along within weeks, which would be presumably
10 COFFEY, Q.C.: 10 sometime in October of early November of 2005.
11 Q. Sothat if someonewanted it quickly, figure 11 Now thisis, if we could go back, please, to
12 out well whereit was, they could identify 12 P-0125, page 34? Thisisabout nine or ten
13 them and have them gathered. Your filing 13 months later and you're being advised that
14 system, would you have been ableto quickly go |14 these external consultant’swork isongoing.
15 to the October 5th one at the time? 15 So | take it you didn’t make the connection at
16 MR. CRAWLEY: 16 the time?
17  A. What I'd havetodo isto go back to, you 17 MR. CRAWLEY:
18 know, the filing cabinet for 2005, go to the 18 A. No, dr, it would have been extremely
19 Department of Health and, you know, | don’t 19 difficult to do that over such an extended
20 know if they’'re in chronologica order, | 20 period of time.
21 suspect they’renot. 1'd haveto physically 21 COFFEY, Q.C.
22 sort through the briefing notes for the 22 Q. Now, if today, as| stand and you sit here,
23 Department of Health and there' d be a number, 23 okay, if today you wanted to try to ascertain
24 so it wouldn’t be an easy task for me to do 24 who prepared those three lines, beginning with
25 that in my filing system. 25 the words, "Eastern Health has engaged
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1 external consultants'--who actually wrote 1 A. | talked to Robert Thompson.
2 them? What would you do? 2 COFFEY, Q.C.:
3 MR. CRAWLEY: 3 Q. Andyou were advised of what?
4 A. Wéel my only option would beto call Cabinet 4 MR. CRAWLEY:
5 Secretariat and speak to the deputy clerk and 5 A. That if I'm recaling correctly, that Ms.
6 ask her to provide me with that information. 6 Hennessey put forward some wording and Mr.
7 COFFEY, Q.C.: 7 Abbott changed it.
8 Q. Do you know who actually prepared this? 8 COFFEY, Q.C.:
9 MR. CRAWLEY: 9 Q. Andyour understandingis Mr. Abbott changed
10 A. No, and | would rarely know who would. 10 it to the present tense?
11 COFFEY, QC. 11 MR. CRAWLEY:
12 Q. Youdo now understand, | take it, by now you 12 A. Changed it to what’'s here.
13 understand that those external consultants 13 COFFEY, Q.C.:
14 reports were long done, by August 2006, they 14 Q. What's here, okay, whatever was in there
15 were finished? 15 before. Actually present and future tense,
16 MR. CRAWLEY: 16 "arereceived, will beimplemented”. If at
17 A. Yes 17 the time, in August of 2006, asthe chief of
18 COFFEY, Q.C.: 18 staff you would have been advised that the
19 Q. Haveyou madeany inquiries asto why thiswas |19 external reports arein months ago and the
20 phrased in the present tense in August of ' 06 20 recommendations are al done or aimost all
21 if the actual consultant’s reports were 21 done, would you have been curious to know what
22 concluded? Have you made any inquiries? 22 the external consultants found, in this
23 MR. CRAWLEY: 23 context, bearing in mind all these numbers and
24 A. | did, butit wassubsequent to, | guess, 24 patients before?
25 testimony here at the inquiry. 25 MR. CRAWLEY:
Page 138 Page 140
1 COFFEY, Q.C. 1 A. I normally do not get down into that detail,
2 Q. | takeit subsequent to the interview that - 2 what 1’ d be more concerned about is, you know,
3 MR. CRAWLEY: 3 isthe system--and really thisiswhat the
4 A. No, subsequent to when thisissue wasfirst 4 department should be more concerned about, is
5 discussed at the inquiry. 5 is the system working now in a proper manner.
6 COFFEY, Q.C.: 6 Y ou know, the technicalities of how it worked,
7 Q. Okay. 7 there' s enough, you know, on thego inthe
8 MR. CRAWLEY: 8 office everyday that we just don’t havethe
9 A. Andit was brought to my attention. 9 timeand the expertiseto drill down like
10 COFFEY, Q.C.: 10 that.
11 Q. Okay, and what did you find in your inquiries? 11 COFFEY, Q.C..
12 MR. CRAWLEY: 12 Q. Atthetime, asthe chief of staff, did you
13 A. | mean,if | recall correctly, it was a--steff 13 have any--in August of 2006, any understanding
14 put forward one option and it was changed by 14 asto whether and if so, when Eastern Health
15 another. Am | accuratein that? 15 might say something publicly about this, about
16 COFFEY, Q.C.: 16 the information in this?
17 Q. Wdl I'masking you in terms of who was at the |17 MR. CRAWLEY:
18 inquiry, do you know, whose evidence caused 18 A. Notthat | recall.
19 you to make the inquiry? 19 COFFEY, Q.C.:
20 MR. CRAWLEY: 20 Q. Now hereunder "Action required” it says,
21 A. | thought it wasMoira Hennessey's, but | 21 "This notice is provided for information
22 stand to be corrected on that. 22 purposesonly. Should the Premier require
23 COFFEY, Q.C.: 23 further detail, officials from Eastern Health,
24 Q. And soyou made inquiries of whom? 24 as well astheir lega counsel, will be
25 MR. CRAWLEY: 25 available for an in-person briefing." Well,
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1 first of al, do you know if Mr. Williams ever 1 Q. Apparently, because we do have the
2 took anyone up on this offer? 2 transcripts, the fact that even after that
3 MR. CRAWLEY: 3 news conference or media technical briefing on
4 A. Hedid not. 4 December 11th, 2006, the fact that some
5 COFFEY, Q.C.: 5 people, including Mr. Peter Dawe, were in the
6 Q. Didyou make any inquiriesin this regard? 6 media complaining about Eastern Health's
7 MR. CRAWLEY: 7 failure to provide areason, reasonsfor the
8 A. |didnot 8 test problems, failing to provide the number
9 COFFEY, Q.C.: 9 of conversions during the press conference,
10 Q. AndI may have asked you thisand | apologize 10 was that brought to your attention, the fact
11 if 1 did already, did you ever discussthis 11 that there was still being complaints about
12 with anybody afterward, do you know, until the |12 this?
13 Commission was established, this briefing 13 MR. CRAWLEY:
14 note? 14 A. No.
15 MR. CRAWLEY: 15 COFFEY, Q.C.
16 A I'msorry, | - 16 Q. Onthat point, because we havethat and | can
17 COFFEY, Q.C.: 17 takeyou actualy through it, December 12th
18 Q. | apologize, I'll back up abit. The briefing 18 and 13th, the media coverage at that time, and
19 note, after you read it in August, 2006, when 19 there are certainly complaints, on May 15th
20 did the topic here next come to your 20 the matter isin the mediaagain.
21 attention? 21 MR. CRAWLEY:
22 MR. CRAWLEY: 22 A. Uh-hm.
23 A. | suspect it would have been May, 2007. 23 COFFEY, Q.C.
24 COFFEY, Q.C. 24 Q. And | suppose, certainly asthat day went on,
25 Q. Between thetime you first read this and then, 25 into the next, there are complaints. What was
Page 142 Page 144
1 did you ever discuss what’ s set out here with 1 different between May 15th, 16th and December
2 anyone? 2 12th, 13th?
3 MR. CRAWLEY: 3 MR. CRAWLEY:
4 A. Tothe best of my recollection, no. | may 4 A. Wdl there's a coupleof thingsthat were
5 have been given a heads up or something on the 5 different, you know, first off nobody in
6 December news conference, but | would not have | 6 health had ever flagged to usthat there was a
7 had a substantive conversation on this. 7 problem, you know, that they were
8 COFFEY, Q.C.: 8 uncomfortable with anything and in -
9 Q. Andwhat, if anything, do you recall about 9 COFFEY, Q.C.:
10 that December, 2006 news conference? 10 Q. I'msorry?
11 MR. CRAWLEY: 11 MR. CRAWLEY:
12 A. Very little, | wasn't advised of it and didn’t 12 A. Nobody inthe Department of Health had ever
13 participate in it in any way. 13 contacted me and said, you know, that we're
14 COFFEY, Q.C.: 14 concerned they didn’t release information that
15 Q. I'msorry, you were not advised? 15 they probably should have. | was never
16 MR. CRAWLEY: 16 advised of that.
17 A. No. | normaly wouldn’t be. 17 COFFEY, Q.C.:
18 COFFEY, Q.C. 18 Q. Okay.
19 Q. Andwhat about the aftermath of it, the media 19 MR. CRAWLEY:
20 coverage of it after? 20  A. AndinMay of 2007 wasthefirst time | had
21 MR.CRAWLEY: 21 ever spoken to aminister on this and when he
22 A. | would have likely read it the same as anyone 22 called, he was very concerned by that.
23 else. Nothing was brought to my attention, 23 COFFEY, Q.C.
24 put it that way. 24 Q. Okay, could the tell the Commissioner what you
25 COFFEY, Q.C.: 25 recall about that?
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1 MR. CRAWLEY:

Page 147

1 MR. CRAWLEY:

2 A. Sure. It must have been either the 15th or 2 A. Wdll | reacted in the sense that | said, you

3 the 16th, | don’t recall which, but there had 3 know, Minister, | agree with you, | think this

4 been a story on cBC in which--I'm 4 isaserious matter. | think you should be

5 paraphrasing, | guess, in whichit became 5 prepared to speak to thisat Cabinetin a

6 apparent that Eastern Heath had a news 6 couple of daysand I'm going to speak to the

7 conference and did not disclose the fact that 7 Premier on it at thefirst chance | get and if

8 there were some two hundred patients who had 8 he has any instructions, I'll get back to you.

9 conversions, but no change in treatment, and 9 COFFEY, Q.C.:

10 that information came to light only because a 10 Q. Go ahead, what then happened?

11 reporter happened to come across itin an 11 MR. CRAWLEY:

12 affidavit filed by Eastern Health. 12 A. Itwasn'tthat longaphone call, he agreed

13 COFFEY, Q.C.: 13 that it was appropriate to shareit with his

14 Q. Okay. So go ahead, that waswhat the story 14 Cabinet colleagues. The next opportunity |

15 was. 15 had a conversation with the Premier and he was

16 MR. CRAWLEY: 16 also quite concerned, | mean, he got the

17 A. Yes 17 significance of it right away and in fact, |

18 COFFEY, Q.C.: 18 think he probably got it more than | did. He

19 Q. Andwereyou aware of that before the minister 19 said, yeah, absolutely, have a presentation on

20 called you? 20 this, but also let’sfind out, you know, in

21 MR. CRAWLEY: 21 that presentation who knew what and when, what

22 A. No, no. 22 doesthis al mean, and you know, whatever

23 COFFEY, Q.C.: 23 background information we can have. Healso

24 Q. Sowhoistheminister, where did he call you, 24 requested at that time all briefing notes that

25 when, you can just take us through it? 25 the department had onthis matter. So |
Page 146 Page 148

1 MR. CRAWLEY: 1 implemented those instructions.

2 A, ItwasMinister Wiseman, it waslikely in my 2 COFFEY, Q.C.

3 office and he called and he was quite 3 Q. Andhow did you do that?

4 concerned, hewas hot, hewas frustrated, | 4 MR. CRAWLEY:

5 guess, by the fact that this information, you 5 A. | caled first Minister Wiseman back and

6 know, was never brought to his attention 6 walked him through exactly what the Premier

7 before. | think he was disappointed in 7 had passed on to me and | followed it up with

8 Eastern Health for not releasing it. | got 8 aphone call to the clerk to make sure that he

9 the clear impression from him that his 9 was aware and that there was time allotted on

10 officials weren’t aware of this at that time 10 the Cabinet agenda. And this happened very

11 and | mean, he got the seriousnessof the 11 quickly.

12 issue, | mean, his concernswere for the 12 COFFEY, Q.C.:

13 patient, you know, as quickly mine were as 13 Q. Yes, go ahead, what happened then?

14 well. | mean, he got it. 14 MR. CRAWLEY:

15 COFFEY, Q.C.: 15 A. Wereceived the briefing notesand Cabinet

16 Q. Sowhat was he--what he said to you, what was 16 occurred on the 17th.

17 he concerned about? 17 COFFEY, Q.C.:

18 MR. CRAWLEY: 18 Q. Andthe 17th of?

19 A. Wadll | think hewas concerned about the fact 19 MR. CRAWLEY:

20 that Eastern Health had likely knowingly 20 A. May.

21 concealed information from the public and the 21 COFFEY, Q.C.

22 magnitude of that information was significant. 22 Q. Would have been probably a Thursday, |

23 COFFEY, Q.C.: 23 believe?

24 Q. Okay,so Mr. Wiseman ison theline, what 24 MR. CRAWLEY:

25 happened then? 25 A. If you say so.
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1 COFFEY, Q.C. 1 MR. CRAWLEY:

2 Q. Okay, | believe I'mcorrect on that. So 2 A | believe | did, but | can't say that with

3 before the Cabinet briefing--who' s responsible 3 certainty. They either showed up on the 16th

4 for doing the Cabinet briefing, preparing for 4 or the 17th, but I can’'t say which with any

5 it? Whois responsible for preparing a 5 certainty.

6 Cabinet briefing? 6 COFFEY, Q.C.

7 MR. CRAWLEY: 7 Q. And sowhat--and you attended the Cabinet

8 A. Thedepartment. 8 briefing.

9 COFFEY, Q.C. 9 MR. CRAWLEY:

10 Q. Thedepartment, okay. 10 A. ldid.
11 MR.CRAWLEY: 11 COFFEY, Q.C.
12 A. Yessir. 12 Q. Bytheend of the Cabinet briefing, what, if
13 COFFEY, Q.C:: 13 anything, did you understand about what the
14 Q. Andthat would be Mr. Wiseman and his deputy, 14 government knew, who knew what and when?
15 Mr. Abbott in this context? 15 MR. CRAWLEY:
16 MR. CRAWLEY: 16 A. Wdl | think the presentation deck, you know,
17 A. Correct, I'd look to Minister Wiseman. He 17 mapped that out clearly asto when information
18 decides who he’ d want to support him. 18 camein.
19 COFFEY, Q.C. 19 COFFEY, Q.C.
20 Q. And your understanding of the purpose of that 20 Q. Andyour understanding waswhat in terms of
21 briefing was what? 21 when the government knew about the 2007?
22 MR.CRAWLEY: 22 MR. CRAWLEY:
23 A. Tovery muchhavea discussionon thefact 23 A. Oh, | guessthe department would have had that
24 that Eastern Health appeared to have knowingly 24 information through Cabinet Secretariat August
25 withheld, you know, what I’ d call significant 25 18th, if that’s what you' re asking?

Page 150 Page 152

1 information about the fact that 200 people had 1 COFFEY, Q.C.

2 conversionsin their treatment or conversions 2 Q. Yes that's what I'masking about, and in

3 in their tests, but had no change in 3 fact, if welook and kind of do the arithmetic

4 treatment. That was the focus of the 4 and it’sthere in that August 18th briefing

5 discussion, along with then what did the 5 note.

6 government know and when? And for everybody’s 6 MR. CRAWLEY:

7 background, a bit more of an explanation asto 7 A. Uh-hm.

8 what the whole issuewas about, that’s my 8 COFFEY, Q.C.:

9 recollection of it anyway. 9 Q. Bytheend of the Cabinet briefing, what was
10 COFFEY,Q.C:: 10 your understanding asto why that 200 number
11 Q. Now didyou have, beforethe Cabinet was 11 had not been released by Eastern Health?

12 actually briefed, did you have a copy of what 12 MR. CRAWLEY:

13 was going to be shown to the Cabinet? 13 A. | don't know when | cameto this conclusion,
14 MR. CRAWLEY: 14 but I did cometo the conclusion that they
15 A. Notthat | recall. 15 were concerned over the lawsuit, | think
16 COFFEY, Q.C.: 16 that’ s safe to say, that’s my conclusion. |

17 Q. Theactual briefing - 17 don’'t recall when | cameto it, but akey -

18 MR.CRAWLEY: 18 COFFEY, Q.C.

19 A. Notthat | recall. 19 Q. Andnow we have seen the dlide deck that was
20 COFFEY, Q.C. 20 used to brief the Cabinet on May 17th, 2007.
21 Q. Likethe slide deck. 21 One of thebriefing notes, in fact, the

22 MR. CRAWLEY: 22 October 5th briefing note is not referenced in
23 A. Yeah 23 it. Areyou ableto explain why that is?

24 COFFEY,Q.C. 24 MR. CRAWLEY:

25 Q. Didyou havethe briefing notes? 25 A. No,I'mnot, | didn’'t prepare the deck.
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1 COFFEY, Q.C. 1 A. Uh-hm
2 Q. Andthe briefing notes that you would have 2 COFFEY, Q.C:
3 received, you would have received them how and 3 Q. By theconclusion of the Cabinet briefing, had
4 from whom? How would you go about obtaining 4 you received--by the conclusion of it or any
5 that? 5 immediate aftermath of it, any instructions
6 MR. CRAWLEY: 6 from Mr. Williams asto what was done--what
7 A. ldon'trecdl. | know my conversations were 7 was to be done? | mean, you're briefed -
8 with the minister and Robert. One of them 8 MR. CRAWLEY:
9 sent them over in a package and it came to my 9 A. Attheend of the Cabinet meeting, if | recall
10 desk and that’s how | got them. 10 correctly, the Premier gave instructions to
11 COFFEY,Q.C:: 11 the clerk to look at optionsfor doing some
12 Q. Did you share them with anybody? 12 kind of areview on this, and that work wasto
13 MR. CRAWLEY: 13 be assigned over thelong weekend and the
14 A. | believel shared them with the Premier, yes. 14 Premier reconvened Cabinet on Monday of the
15 COFFEY, Q.C:: 15 long weekend to have a subsequent discussion
16 Q. Anddo you think that that was all the actual 16 onit. And | believe that would have been the
17 briefing notes? 17 21st.
18 MR. CRAWLEY: 18 COFFEY, Q.C.
19 A. ldid. | hadreguested al of the briefing 19 Q. Soif I could, please, andinterms of the
20 notesand | would have expected all of the 20 initial Cabinet briefing that Thursday, the
21 briefing notes to show up. 21 17th -
22 COFFEY, Q.C:: 22 MR. CRAWLEY:
23 Q. Andwould that haveincluded the October 5th 23  A. Yes.
24 one aswell, do you think? 24 COFFEY, Q.C.
25 MR. CRAWLEY: 25 Q. Doyou recall what happened, what the reaction
Page 154 Page 156
1 A. I'd haveto go back and check, sir. 1 was within Cabinet?
2 COFFEY, QC. 2 MR. CRAWLEY:
3 Q. Doyou actually havethat asapackage, even 3 A. Yeah, | meantherewasalot of discussion on
4 to thisday? 4 it, but things kind of got sidetracked at one
5 MR. CRAWLEY: 5 point when Minister Osborne pointed out that
6 A. | believel do, but | can’t guarantee you that 6 he didn’t have the August 18th briefing note.
7 they’'real stapled together inone little 7 Now he had the numbersa couple of months
8 pile. 8 after, but he did not receive that briefing
9 COFFEY, Q.C. 9 note.
10 Q. If you could ascertain what it was you 10 COFFEY, Q.C.:
11 actually received in that context at the time, 11 Q. Andwhat happened in relation to that? What
12 you know, and passthat on to Mr. Pritchard, 12 Was -
13 that might be of some assistance. 13 MR. CRAWLEY:
14 MR. CRAWLEY: 14 A. Herepeatedly voiced hisconcerns over that
15 A. Sure 15 and, you know, it probably, I'm sure if you
16 COFFEY, Q.C.. 16 asked him, he’' d say he’'d regret it, hereally
17 Q. Togive some senseof what you understood 17 didn’t handle himself in the most professional
18 going into that briefing. 18 manner.
19 MR. CRAWLEY: 19 COFFEY, QC.
20 A. Sure, if Rolf could make anote of that, | 20 Q. Now at thetime, who was actualy giving the
21 will. 21 presentation to Cabinet?
22 COFFEY, Q.. 22 MR. CRAWLEY:
23 Q. Or coming out of the briefing anyway, around 23 A. Minister Wiseman introduced it and Minister
24 that time. 24 Abbott, as | recal it, gavethe physica
25 MR. CRAWLEY: 25 presentation.
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1 COFFEY, Q.C. 1 to the Premier, it would be everybody’s
2 Q. That would be John Abbott? 2 expectation that the minister would see it
3 MR. CRAWLEY: 3 before it went.
4 A Yes 4 COFFEY, QC.
5 COFFEY, Q.C.: 5 Q. Sosome scepticism was expressed, | takeit,
6 Q. Would be giving the presentation? 6 about Mr. Osborne’s claim that he hadn’t seen
7 MR. CRAWLEY: 7 it.
8 A. Yes 8 MR. CRAWLEY:
9 COFFEY, Q.C.: 9 A. Yes s, yes.
10 Q. And John Abbott wasthe same John Abbott who 10 COFFEY, Q.C.:
11 had been the deputy minister for Mr. Osborne 11 Q. Andyou'veindicated, in fact you, yourself,
12 back on August 18th? 12 were personally sceptical.
13 MR. CRAWLEY: 13 MR. CRAWLEY:
14  A. Correct, yes. 14 A lwasclearly.
15 COFFEY, Q.C:: 15 COFFEY, Q.C.
16 Q. SoMr. Osborne inthe contextis actualy 16 Q. Doyou know if any inquiries were madein that
17 witnessing his former deputy give a 17 regard afterward?
18 presentation, including this August 18th 18 MR. CRAWLEY:
19 briefing note that his former deputy had not 19 A. Yes.
20 gotten to him. 20 COFFEY, Q.C.
21 MR.CRAWLEY: 21 Q. Okay, and what do you know about that?
22 A. Uh-hm. 22 MR. CRAWLEY:
23 COFFEY, Q.C:: 23 A. The Premier called John Abbott and Moira
24 Q. Sothat'sthe context? 24 Hennessey over to his office and he and | had
25 MR. CRAWLEY: 25 a conversation with them. | should say he had
Page 158 Page 160
1 A Yes 1 aconversation and he did all the speaking at
2 COFFEY, Q.C.: 2 our end.
3 Q. Okay. Was thereany discussion between Mr. 3 COFFEY, Q.C.:
4 Osborne and anyone el se about that? 4 Q. What happened?
5 MR. CRAWLEY: 5 MR. CRAWLEY:
6 A. Therewas certainly discussion between he and 6 A. Heasked if the minister had seen the briefing
7 the Premier, yes. 7 note and | believe Mr. Abbott did the speaking
8 COFFEY, Q.C.: 8 and he said it’s possible hedid not and |
9 Q. Doyou recall what happened? 9 think he at one point was even more categorial
10 MR. CRAWLEY: 10 and said he did not get it.
11 A. Yeah, | meanthereaction, | shouldn’t speak 11 COFFEY, Q.C.:
12 for everyone else, but my reaction was that | 12 Q. Andwhat was Mr. William’s reaction to that?
13 didn’'t believe that hedidn’t see the note 13 MR. CRAWLEY:
14 and | would suspect othershad that same 14  A. Hewas pretty frank with the two of them and
15 reaction. | mean, it's a fundamental 15 said that's just not acceptable in the
16 breakdown in the operations of adepartment 16 clearest of terms.
17 and | mean a fundamental breakdown for a 17 COFFEY, Q.C.:
18 deputy not to--or an ADM for that matter, not 18 Q. Didthey offer any explanation asto why Mr.
19 to ensure that the minister has briefing 19 Osborne did not receive the briefing note?
20 materials. The expectation is that ministers 20 MR. CRAWLEY:
21 are responsible for managing their files. 21 A. No, not thatl recall. | doremember the
22 They haveto beupto speed onit and, you 22 Premier saying, "how could this happen” and
23 know, that’ s the expectation, you know, they 23 again ina very clear manner and| don't
24 need to know what's going on in their 24 think, you know, an acceptable answer came
25 departments and if a note should be sent over 25 forward that | can recall.
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1 COFFEY, Q.C. 1 me to understand what things like bcis meant,
2 Q. You'veindicated that that was one matter that 2 you know, it would be very difficult to do
3 during the briefing, kind of sidetracked 3 that. You realy need--given what goes
4 things, during the briefing, wasthere any 4 through there in the run of aday, you redly
5 understanding to your knowledge in the room 5 need someone to giveyou context to truly
6 that actually the government had known about 6 understand what something like that would
7 these numbers since August of 2006? 7 mean. Even if it were to have any
8 MR. CRAWLEY: 8 significance at al, | mean, that needsto be
9 A. Yeah, | think, wasit discussed? Y ou know, | 9 spelled out and spelled out very clearly
10 don't recal. | can't answer it 10 upfront so that you know what you’ re looking
11 categorically, but | mean, at some point there 11 for.
12 was, you know, the conclusion that these 12 COFFEY, Q.C.
13 numbers existed in government, certainly in 13 Q. Haveany steps been taken to ensure that that
14 the department, in Cabinet Secretariat and in 14 has changed?
15 my shop that, yes, these numbers had been here |15 MR. CRAWLEY:
16 before, | just can’'t tell you when that 16 A. Yes. Weveactualy--inlight of some of the
17 happened. 17 testimony that's been made here, you know,
18 COFFEY, Q.C. 18 concerns on accuracy which | have a very
19 Q. Wasthere any discussion or any expression of 19 fundamental problem with, we' ve commissioned a
20 concern about the failure on anyone's part to 20 completereview by an outside party of our
21 bring the number of significance to the 21 briefing note processto try and see if
22 attention of the Premier’s office? 22 there' sthings that can be done differently
23 MR. CRAWLEY: 23 and can be done better to prevent thisfrom
24 A. Yeah, I've had that conversation a number of 24 happening again. | really think, you know,
25 timeswith theclerk of the day that, you 25 the fact that accurate information didn’t come
Page 162 Page 164
1 know, there’'s--you know, and he, Robert 1 forward in that note and the fact that there
2 understood that full well, you know. So much 2 was no real context there, | think, you know,
3 information comesinto the Premier’s office. 3 that’ s significant things that should not have
4 It'sanincredibly busy placetowork. The 4 happened.
5 environment there is unlike anywhere that I’ ve 5 COFFEY, Q.C.:
6 ever worked before, and you know, | think most 6 Q. |takeit theinformation perhaps not being
7 people would be quite shocked by the actual 7 accurate relates to the--potentially at least,
8 volume of work that goes through there. So 8 to the reasons for test failure?
9 much information comes at you, you know. If 9 MR. CRAWLEY:
10 there’ s something significant, you know, it 10 A. Yes
11 needs to be flagged asbeing significant. 11 COFFEY, Q.C..
12 That'sthe only way it can get detected and in 12 Q. Thecommentary underneath that?
13 this case, that didn’t occur. 13 MR. CRAWLEY:
14 COFFEY, QC. 14 A. Yes
15 Q. From your perspective, and | took you through 15 COFFEY, Q.C.:
16 the August 18th briefing note, that the word 16 Q. Sir, wasthere any discussion, on May 17th and
17 "greatly" is not there for the 22, and you've 17 May 18th or around that time, that you recall,
18 indicated what you have about the potential 18 about--1 appreciate the number of 200 not
19 effect on yourself of the usage of or 19 having been disclosed, but who, if anyone, in
20 inclusion of that word. 20 the Department of Health was aware that
21 MR.CRAWLEY: 21 Eastern Health consciously chose not to
22 A. But even more so than that, Mr. Coffey, there 22 communicate that to the public? Because that
23 was no explanation asto what those numbers 23 was conveyed to the Department of Health on
24 really meant, you know. I’m not adoctor. | 24 December 11th. Wasthere any inquiries made
25 don’'t have a medical background as such. For 25 in that regard?

Page 161 - Page 164
Discoveries Unlimited Inc., Ph: (709)437-5028



June 11, 2008

Multi-Page™

Inquiry on Hormone Receptor Testing

Page 165 Page 167
1 MR. CRAWLEY: 1 just asking you though, so you don’'t know if
2 A. No, not that I--1 can’'t categorically say no, 2 anyone has actually made the inquiry? Anyone
3 but | don’t recall that being discussed. 3 hasfessed upto, asit were, tosay that
4 COFFEY, Q.C.: 4 "yeah, well, | knew the difference"?
5 Q. Theideaof likewho, if anyone, in government 5 MR. CRAWLEY:
6 knew that Eastern Health had refused, was that 6 A. | believe--and | just want to be careful in my
7 inquiry made at that time? 7 comments because, you know, I'munder oath
8 MR. CRAWLEY: 8 here and | believe that there is an
9 A. Notthatl recdl, no. 9 understanding of that, but | just am not
10 COFFEY, Q.C.: 10 really comfortable talking about it without
11 Q. Doyouknow hasany inquiry been madeinthat |11 having some more certainty.
12 regard since? 12 COFFEY, Q.C.:
13 MR. CRAWLEY: 13 Q. Andfrom your perspective, who, within the
14 A. Soyour explicit questionisdid anyone ask 14 Department, should have been aware of this?
15 the Department of Health who knew what? 15 MR. CRAWLEY:
16 COFFEY, Q.C.: 16 A. Oh, | think, for me, | mean, | would think the
17 Q. WHdI, who knew that Eastern Health was not 17 Minister. You know, | don't--if | have a
18 going--was explicitly going to refuse to tell 18 problem with something, | don't call a
19 the media that 200 number? 19 communications director or an ADM or a deputy.
20 MR. CRAWLEY: 20 | call the minister.
21 A. Justcan'ttell you off thetop of my head, 21 COFFEY, Q.C.
22 I'm afraid. 22 Q. And so therewas a Cabinet meeting, | takeit,
23 COFFEY, Q.C.: 23 on May 21st aswell?
24 Q. So there'sno--has there been any inquiry 24 MR. CRAWLEY:
25 since, do you know, inthat regard? | mean, 25 A. Monday, yes.
Page 166 Page 168
1 we asked the question here. I'm just asking - 1 COFFEY, Q.C.
2 MR. CRAWLEY: 2 Q. Monday. What was decided at that time?
3 A | can'ttel you off thetop of my head. I'd 3 MR. CRAWLEY:
4 haveto look into it. 4 A. ldon't havethe Order of Council here in
5 THE COMMISSIONER: 5 front of me, but the basic decision was that a
6 Q. Isthat present--what tense was that question 6 number of options were presented to Cabinet to
7 in? 7 choose from for doing such a review, and
8 COFFEY, Q.C.: 8 Cabinet and the Premier selected the option
9 Q. Wadll, that would be - 9 that they felt was more appropriate, which is
10 THE COMMISSIONER: 10 where we are today.
11 Q. Going to as opposed to have not? 11 COFFEY, Q.C..
12 COFFEY, Q.C.: 12 Q. Okay, and Mr. Crawley, from your perspective
13 Q. I'll just rephrase it, I'm sorry, 13 then, because this was announced on May 22nd,
14 Commissioner. Areyou aware of any inquiries |14 and | showed Ms. Matthews yesterday somee-
15 having been made within Government in respect |15 mails involving the announcement and the
16 of the Department of Health, likewho in the 16 actual press release, how involved wereyou in
17 Department of Health, if anyone, was aware, 17 that process?
18 back in December of ' 06, that Eastern Health 18 MR. CRAWLEY:
19 refused to provide those numbers? 19 A. Interms of what, the news release?
20 MR. CRAWLEY: 20 COFFEY, Q.C..
21 A. | don’'t know the answer to that, but | know, 21 Q. Yes, the newsrelease.
22 you know, it’s my opinion that people should 22 MR. CRAWLEY:
23 have been aware of that. 23 A. Generdly, | rarely get involved in the news
24 COFFEY, Q.C. 24 releases. If it's something significant, I'd
25 Q. And| appreciatethey should have, and I'm 25 liketo seeit before it goes, but | don't sit
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1 down as a ruleof thumb and write news 1 backgrounder that was going to be issued with
2 releases, for the most part. | think it may 2 the press release announcing the Commission
3 have happened once or twice since | assumed 3 of--the establishment of a Commission of
4 thisrole. 4 Inquiry that what was included in the test of
5 COFFEY, Q.C.: 5 the backgrounder was substantively what was
6 Q. Anddid it happenin relation to this? 6 referred to withinthe Department as key
7 MR. CRAWLEY: 7 messages?
8 A. Ohyes, yeah. | would consider thisto bea 8 MR. CRAWLEY:
9 significant announcement, worth areview. 9 A. | wouldn’'t have played a role in the
10 COFFEY, Q.C.: 10 preparation of the newsrelease. My role
11 Q. Sir,welooked yesterday at what were termed 11 would have been to review it.
12 key messagesin an e-mail - 12 COFFEY, Q.C.:
13 MR. CRAWLEY: 13 Q. Wereyou aware that that was -
14 A. Um-hm. 14 MR. CRAWLEY:
15 COFFEY, Q.C. 15 A. No.
16 Q. - fromthe Department of Health, kind of 16 COFFEY, Q.C.:
17 interdepartmental communication and aretermed |17 Q. Now sir, why--what was your understanding of
18 key messages, and there'sa wholelist of 18 why there was a commission of inquiry at al
19 them. They end up actually as the background, 19 announced?
20 or at least asignificant portion of them 20 MR. CRAWLEY:
21 ended up as your actual backgrounder in the 21 A. Well, | meanthat’s certainly -
22 pressrelease. Wereyou aware that that had 22 COFFEY, Q.C.
23 happened? That what wastermed key messages- |23 Q. From your perspective, as chief of staff.
24 MR. CRAWLEY: 24 MR. CRAWLEY:
25 A. Could you bring it up on the screen, please? 25 A. -aquestion that should be asked of Cabinet,
Page 170 Page 172
1 COFFEY, Q.C. 1 but for me, | think there' s two things. One,
2 Q. Sure | candothat. Just amoment, please. 2 you know, there was--the significance of the
3 Could you bring up, please, Exhibit P-0872? 3 information that Mr. Wiseman brought forward
4 MR. CRAWLEY: 4 in May, the fact that 200 people, you know,
5 A. What sthe date on this? 22nd or 21st? 5 200 women had had a change in their result but
6 COFFEY, Q.C.: 6 no changein their treatment, | mean, that was
7 Q. May 21st, 2007. Now this doesn’t--it wasn't 7 very concerning and | don’t think anything--
8 sent to you, but it's an e-mail from Tansy 8 you know, | just--it was very disturbing to us
9 Mundon to John Abbott and Moira Hennessey, key 9 and | guess the question was asked, if Eastern
10 messages ER/PR, and then the actual press 10 Health knowingly withheld that information,
11 rel ease with the backgrounder is P-0128, page 11 what else could have been withheld? So that
12 43. That'sthe--you'll see that'sthefirst 12 was one thing. And for me, | had a
13 page of the news release of May 22nd. 13 conversation with the Premier sometime around
14 MR. CRAWLEY: 14 that Cabinet--it may have been before or
15 A. Yes 15 after, whatever, and you know, we were just
16 COFFEY,Q.C:: 16 talking about is an inquiry merited? Is there
17 Q. Buttheactua backgrounder begins on the next 17 merit in an inquiry? Isit the right thing to
18 page. 18 do? And he looked at meand I’ll never forget
19 MR. CRAWLEY: 19 it, | mean, he said to me, you know, "Brian,
20 A. Um-hm. 20 what if that was your wife, your daughter or
21 COFFEY,QC: 21 your mother? Wouldn’t you want to know what
22 Q. Andif one goesthroughit, kind of linefor 22 happened?' and from that moment on, | can
23 line, word for word, it'snot verbatim, but 23 assure you, sir, you know, | was fully
24 it sclose. Anawful lot of it isthe same. 24 supportive of calling the inquiry and | think
25 Were you aware that in preparing the 25 in the Premier’ s mind, people’ s right to know
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1 what happened--his concern has always been 1 of different things. | mean, | think we

2 with the patient care and you know, his desire 2 wanted to know for sure what went wrong.

3 to ensurethat people knew what happened is 3 COFFEY, Q.C.

4 why theinquiry was called. 4 Q. Okay.

5 COFFEY, Q.C. 5 MR. CRAWLEY:

6 Q. Now inrelation to that, you just pointed out 6 A. Wewanted to know for sure that at the end of

7 that you understood that they had refused to 7 this process that there'd be recommendations

8 provide the information on the 200. 8 put forward to ensure that, you know, this

9 MR. CRAWLEY: 9 couldn’t happen again and ona go-forward
10 A. Um-hm. 10 basis that we'd have, you know, the best
11 COFFEY, Q.C.. 11 system that we could have for providing this
12 Q. Andyou've said the question arose "well, what 12 type of testing. And also, | think, you know,
13 else haven't they told somebody potentially?’ 13 there' s an expectation that if people had lost
14 MR. CRAWLEY: 14 confidence in Eastern Hedth, then that
15 A. Yeah 15 confidence needs to be rebuilt and you can't
16 COFFEY, Q.C.: 16 dothat by sweeping something in under the
17 Q. Atthat pointintime, was any thought given 17 rug. It hasto be brought to light.

18 tojust simply havingin the executive of 18 COFFEY, Q.C.:

19 Eastern Health, into a boardroom, and say 19 Q. Nowsir, doyou know if, atleastto your

20 "what else, if anything, haven’t you told us?" 20 knowledge, anyone in Government, up until May

21 MR. CRAWLEY: 21 22nd 2007, ever actually asked anyonein the

22 A. No, | don't think so. | think the issue was 22 Department of Health or Eastern Health what

23 perceived as being too seriousfor that. | 23 went wrong?

24 think therewas aso - 24 MR. CRAWLEY:

25 COFFEY, Q.C. 25  A. | know up to May 22nd-ish, you know, no. But
Page 174 Page 176

1 Q. Onthat point, by that point in time - 1 | think there was some comfort in the fact

2 MR. CRAWLEY: 2 that, you know, acouple of things. The

3 A Justto finish my thought though. | think 3 testing stopped in 2005. All the samples were

4 therewas aso emerging a feeling of lost 4 being sent out. The new samples were being

5 confidence in Eastern Health. | can't tell 5 sent out to Mount Sinai and | stand corrected

6 you when that occurred, but | know all of us 6 onwhen, but it was early 2007, | believe,

7 were alittle uncomfortable with what had 7 that testing resumed. | think, you know,

8 happened. 8 there was comfort in the fact that, you know,

9 COFFEY, Q.C.: 9 highly trained medical professionals with
10 Q. Wasthere any sense at the time that we' re not 10 their own career would never put people’s
11 certain how--we' re not certain whether we can 11 livesat risk by resuming testing if they
12 trust them to actualy tell usthe full truth? 12 weren't ableto do so, and that’smy take on
13 MR. CRAWLEY: 13 it, for whatever it’s worth.

14 A. ldon't know if I'd categorizeit asbeing 14 COFFEY, Q.C.:

15 that, but | think it would be more of Premier 15 Q. Butinterms of what went wrong.

16 Williams' concerns for the patient, getting 16 MR. CRAWLEY:

17 the information in an unbiased manner and what (17 A. Um-hm.

18 better way to do that than to appoint ajudge 18 COFFEY, Q.C.:

19 for acommissioner and go through a very open 19 Q. Didanyone ever actually ask that question, to
20 and transparent process. 20 your knowledge, of Eastern Health or the
21 COFFEY, Q.C. 21 Department of Health?

22 Q. In doing so, you understood that the 22 MR. CRAWLEY:

23 government hoped to learn what? 23 A. Priorto May?

24 MR. CRAWLEY: 24 COFFEY, Q.C..

25  A. | think the Government wanted to learnabunch |25 Q. Prior to the publication of the May 22nd media
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1 release? 1 Y ou know, the focus at that time, you know,
2 MR. CRAWLEY: 2 you need to talk to Cabinet about it, but the
3 A. | can'trecall, Mr. Coffey. That's not saying 3 focusfor mewasrealy the dealing with the
4 it didn’t happen, but | don’t remember. 4 fact that Eastern Health, you know, in my
5 COFFEY, Q.C.: 5 opinion, knowingly concealed material
6 Q. Toyour knowledge did anyone ever ask and why 6 information from the public.
7 not? 7 COFFEY, Q.C.:
8 MR. CRAWLEY: 8 Q. Wdl,intermsof -
9 A. Again, I think - 9 MR. CRAWLEY:
10 COFFEY, Q.C. 10 A. It should have disclosed it.
11 Q. Why wouldn't oneask, simply ask Eastern 11 COFFEY, Q.C.
12 Health or the Department of Health what 12 Q. | appreciatethat. What I'm just tryingto
13 happened here? 13 focusonisiswhy, like, looking back on it
14 MR. CRAWLEY: 14 now, do youfindit at al remarkable that
15  A. | won't speak for anyone else, but from my own 15 you, yourself, didn’t think to ask somebody
16 perspective, you know, | took comfort in the 16 who might know what went wrong here?
17 fact that they had gone through this, they had 17 MR. CRAWLEY:
18 done their externd - 18 A. Yeah, but, you know, | mean, isit my roleto
19 COFFEY, Q.C. 19 go over to Eastern Health and look at their -
20 Q. | appreciate, yeah - 20 COFFEY, Q.C.
21 MR. CRAWLEY: 21 Q. How about to ask, how about to ask Mr.
22  A. Butthey'd gonethrough this process, they'd 22 Wiseman?
23 done their external reviews, they implemented 23 MR. CRAWLEY:
24 the recommendations of it and they saw fit, 24 A. Maybe Mr. Wiseman could have asked the
25 based on their, you know, years of training 25 question. | don't know, | never -
Page 178 Page 180
1 and their years of experience, they saw fit to 1 COFFEY, QC.
2 re-continue testing. 2 Q. So you didn't--okay. Did you have any
3 COFFEY, Q.C.: 3 discussion with Mr. Wiseman about this, about
4 Q. | appreciate that. I'm just asking you the 4 what went wrong and what he knew or was trying
5 first term of referenceis tofigure out, 5 to find out?
6 well, or to ask, or try to answer the question 6 MR. CRAWLEY:
7 what went wrong. 7 A. | have had numerous discussions with Mr.
8 MR. CRAWLEY: 8 Thompson on this subject.
9 A. Right. 9 COFFEY, Q.C.:
10 COFFEY, Q.C.: 10 Q. What about Mr. Wiseman?
11 Q. Why, at thetime, you know, up to the moment 11 MR. CRAWLEY:
12 one actually announces the establishment of 12 A. | mayvery well have, but, you know, the
13 Commission of Inquiry, didn't anyone, why it 13 primary contact for me throughout this
14 didn’t occur to you to ask someone who might 14 exercise was Mr. Thompson.
15 know - 15 COFFEY, Q.C.:
16 MR. CRAWLEY: 16 Q. We've heard evidence, you see, that Mr.
17 A. | mean, look at - 17 Wiseman, inthe presence of Mr. Tilley, the
18 COFFEY, Q.C. 18 subject came up about him getting a copy of or
19 Q. - what went wrong? 19 being forwarded acopy of these external
20 MR. CRAWLEY: 20 reviews. So I’masking you, did Mr. Wiseman
21 A. Look at the timeframe we're dealing with 21 and you ever discussthe ideaof he or the
22 here. | mean, this issue came forward May 22 department or both getting acopy of those
23 15th, 16th, whatever it was, it went to 23 external reviews?
24 Cabinet on the 17th, 21st the decision to have 24 MR.CRAWLEY:
25 an Inquiry was made, the 22nd it was done. 25  A. |justdon’t remember, sir.
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1 COFFEY, Q.C. 1 Health to Tansy Mundon and the Department of

2 Q. Wereyou ever told that the department--that 2 Health. And thenthisis, it goes on, it’'s

3 Eastern Health was refusing to provideit to 3 got aER/PR retesting chronology, it'sgot a

4 government? 4 news release, it has ER/PR retesting key

5 MR. CRAWLEY: 5 messages, confidential. And thiswas all

6 A. Theseexternal reviewswerenot anissue for 6 forwarded to the Department of Health on

7 meor the Premier's office until the court 7 December 11th.

8 case happened in January, February time frame, 8 MR. CRAWLEY:

9 | don't recall. But external reviews had 9 A. Um-hm.
10 never been discussed at al until that time. 10 COFFEY, Q.C.:
11 So that would have been my first exposure to 11 Q. Anddigtributed. There's adidedeck and
12 it. 12 there’'s more of a slide deck. And then there’s
13 COFFEY, Q.C:: 13 ER/PR mediatechnical briefing Q and As, and
14 Q. Now, the external reviews are in the 14 there are questions and answers, a number of
15 departmental briefing notes. 15 them. In particular, example here, question
16 MR. CRAWLEY: 16 13, "What did the medical experts review
17  A. Yeah 17 reveal? What recommendations came out of that
18 COFFEY, Q.C:: 18 review?' And they identify them as the visit
19 Q. Throughout. 19 from the B.C. Cancer Institute and chief tech,
20 MR. CRAWLEY: 20 Mount Sinai. And when you read through this,
21 A. Yeah 21 there' s an actual referenceto the fact that
22 COFFEY, Q.C: 22 they will not discloseit. So do you know if
23 Q. You certainly would have read them on May 17th 23 you, you know, in May or June of 2007, or
24 or thereabouts, those briefing notes? 24 July, have you ever read this?
25 MR. CRAWLEY: 25 MR. CRAWLEY:

Page 182 Page 184

1 A Yes 1 A. | haveread the briefing materiasthat were

2 COFFEY, Q.C.: 2 given to the minister on November 23rd.

3 Q. Andthere are many references to the external 3 COFFEY, Q.C.:

4 reviews? 4 Q. Okay, that’s one page?

5 MR. CRAWLEY: 5 MR. CRAWLEY:

6 A. Yes 6 A. That'scorrect. And | have read the news

7 COFFEY, Q.C.: 7 release that was put out on December 11th.

8 Q. Did you everread, at that time or--the 8 COFFEY, Q.C.:

9 December 11th, 2006 media technical briefing 9 Q. Yes
10 material s? 10 MR. CRAWLEY:
11 MR. CRAWLEY: 11  A. Thepresentation that you put forward looks
12 A. Canyou show - 12 familiar, so | can’t say categorically that |

13 COFFEY, Q.C.: 13 saw that, but I’ ve certainly seen some of the

14 Q. Whichisthat package that came over? 14 information that’sin it before.

15 MR. CRAWLEY: 15 COFFEY, Q.C.:

16 A. Canyou show it to me, please? 16 Q. Okay. Sowhat I’'masking you about isthis,
17 COFFEY, Q.C.: 17 isisthat, you know, as you' ve said that you-
18 Q. Sure, | can do that. 18 -these external reviews from your perspective
19 MR. CRAWLEY: 19 and the Premier’s office’ s perspective, you
20 A. What date was that? 20 only became or focused on them in January and
21 COFFEY, Q.C. 21 February of 2008?
22 Q. December 11th--well, the actual date of them 22 MR. CRAWLEY:
23 is December 11th, 2006. So we can bring up, 23 A. If that’swhen the court cases were.
24 please, P-0104? That's the e-mail that 24 COFFEY, Q.C.
25 accompanied its transmittal from Eastern 25 Q. Yes. Beforethat had anyone brought that to
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1 your attention, the fact that these exist, we, 1 the minister. And there was a briefing, you
2 the department do or do not have them, we, the 2 know, for Cabinet in 2008 that did go through
3 department have or haven’t asked for them, I, 3 some of the facts as to what went wrong.
4 Mr. Thompson have or haven't asked for them - 4 COFFEY, Q.C.:
5 MR. CRAWLEY: 5 Q. | appreciate that’s 2008, that’s after the -
6 A. Notthatl - 6 MR. CRAWLEY:
7 COFFEY, Q.C.: 7 A. Right.
8 Q. - and beentold certain things, do you recall 8 COFFEY, Q.C.:
9 that ever come up? 9 Q. After Judge Dymond’ s decision?
10 MR. CRAWLEY: 10 MR. CRAWLEY:
11 A. Notthatl recal, no. | just don't recall 11 A. Um-hm.
12 this being a mention--an issue that required 12 COFFEY, Q.C.:
13 the Premier’ sdirection until the matter got 13 Q. Butwhat I'masking you is back in 2007, May
14 to the courts. 14 15th, 16th. 17th, this is in the media,
15 COFFEY, Q.C.: 15 there's a controversy about the fact that 200,
16 Q. Wadl, I'm not asking about direction, I’m just 16 the number, the 200 number wasn't disclosed
17 asking you did it comeup asatopic with 17 back in December, ’ 06.
18 yourself and Mr. Thompson? 18 MR. CRAWLEY:
19 MR. CRAWLEY: 19 A. Um-hm.
20 A. Notthatl - 20 COFFEY, Q.C.
21 COFFEY, Q.C. 21 Q. |l understand that. I’m just asking you, at
22 Q. For example, yourself and Mr. Wiseman? 22 the time, did the subject come up, well, what
23 MR. CRAWLEY: 23 happened here, why did this happen, because if
24  A. Not that | recal, no. 24 we look through the briefing notes, there’' s no
25 COFFEY, Q.C. 25 answer?
Page 186 Page 188
1 Q. So, from your perspective, Mr. Crawley, if 1 MR.CRAWLEY:
2 someone within government was to ask the 2 A. Right.
3 question who knows what happened, who would 3 COFFEY, Q.C::
4 you identify asthe person responsible for 4 Q. Sodid the subject come up, do you know?
5 asking the question, who knows what happened, 5 MR. CRAWLEY:
6 ask Eastern Health what happened here? 6 A. Wdl, | don't recal -
7 MR. CRAWLEY: 7 COFFEY, Q.C.
8 A. What areyou asking me, who would likely ask 8 Q. Like, wanting to know actually why this
9 that question? 9 happen?
10 COFFEY, Q.C. 10 MR. CRAWLEY:
11 Q. Yeah, whowould you, who would you identify, 11 A. Wdl, first off, you know, infairness, |
12 because you're saying in your own world you 12 mean, that wasn’t the focus of the Cabinet
13 would not have done so? 13 meeting on the 17th. And you know, the one
14 MR.CRAWLEY: 14 who likely would have and should have been
15 A. Yesh 15 asking that question would have been the
16 COFFEY, Q.C. 16 minister of health.
17 Q. Okay. Well, who thenwould you identify as 17 COFFEY,Q.C:
18 the person responsible for asking that sort of 18 Q. Soyou'dpoint totheminister of health of
19 aquestion? 19 the day, Mr. Wiseman?
20 MR.CRAWLEY: 20 MR.CRAWLEY:
21 A. Wadll, | cancomeat it from another angle. 21 A. Yes dir.
22 Y ou know, first off, again, the departments 22 COFFEY,Q.C:
23 are responsible for managing their own issues, 23 Q. Okay. And did you understand at the time that
24 so you know, the responsibility for anything 24 patients were asking what went wrong, Mr. Dawe
25 on that file would first and foremost lie with 25 was asking what went wrong?
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1 MR. CRAWLEY: 1 by the question.
2 A. Vagudy, yes, yeah. 2 COFFEY, Q.C.
3 COFFEY, Q.C.: 3 Q. Wdl, theEr/PR.
4 Q. Andif they were asking it, you yourself did 4 MR. CRAWLEY:
5 not ask the question? 5 A. Yeah
6 MR. CRAWLEY: 6 COFFEY, Q.C.
7 A. No,dr, no. 7 Q. Okay. You vesaid that from your perspective
8 COFFEY, Q.C.: 8 at times the department was overseeing,
9 Q. Okay. 9 oversight managing?
10 MR. CRAWLEY: 10 MR. CRAWLEY:
11 A. Andnormally | wouldn't get involved at that 11  A. Yeah
12 typeof level in afile. | mean, those are 12 COFFEY, Q.C.:
13 serious questions and | don’t mean to diminish 13 Q. With something that was primarily in Eastern
14 them. People have a right to have them 14 Health’ s responsibility?
15 answered. But | would have |eft that to the 15 MR. CRAWLEY:
16 minister to decide. 16 A. Yeah.
17 COFFEY, QC. 17 COFFEY, Q.C.
18 Q. Okay. Andthe--Mr. Crawley, again, I’'m just 18 Q. You've described that. We do see the
19 trying to get some sense of the interaction 19 government getting involved in May, 2007,
20 between the Premier’s office, which you're 20 certainly, the Premier’ s office involved. Who
21 chief of staff of, and the departments, 21 has management of this issue from the
22 ministers and, in this context, Eastern 22 perspective of the government now? And we'll
23 Health. Have you ever actually had a face-to- 23 work our way backwardsin time. Do they have
24 face meeting with the senior executive of 24 it now?
25 Eastern Health to ask him about these matters, 25 MR. CRAWLEY:
Page 190 Page 192
1 what went on here, why wasthisdone, why was | 1 A. Well, I'm actualy comfortable answering the
2 some things done or not done? 2 question in May. At that time we got involved
3 MR. CRAWLEY: 3 and, you know, we requested all of the
4 A. No. That would be the responsibility of the 4 information that we could get our hands on and
5 minister and then the minister would take that 5 we brought forward it to the Cabinet level.
6 back to Cabinet. 6 S0 in a sense, Cabinet was managing it at that
7 COFFEY, Q.C.: 7 time, giving direction asto, you know, who
8 Q. Okay, that's-have you ever asked or inquired 8 should do what, withthe clear, you know,
9 of the minister whether or not that sort of a 9 responsibility of the department to do it.
10 conversation has occurred or meeting has 10 That’'smy take onit.
1 occurred? 11 COFFEY, Q.C.:
12 MR. CRAWLEY: 12 Q. Okay, soby May 17th, say?
13  A. I'msureit’'s comeup, but | can’t tell you 13 MR. CRAWLEY:
14 categorically when and how. 14 A Yeah
15 COFFEY, Q.C. 15 COFFEY, Q.C.
16 Q. From your perspective when did the--well, did 16 Q. Certainly by that, from that point on?
17 the Premier’ s office ever assume management of |17 MR. CRAWLEY:
18 this matter? 18 A. Yeah.
19 MR. CRAWLEY: 19 COFFEY, QC.
20 A. BEver assume? 20 Q. Theprimary responsibility for the management
21 COFFEY, Q.C. 21 of thiswould rest with Cabinet?
22 Q. Management of the government’sresponse to |22 MR. CRAWLEY:
23 this matter? 23 A. That'sright.
24 MR. CRAWLEY: 24 COFFEY, Q.C..
25 A. I’mnot quite sure | understand what you mean 25 Q. Okay.
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1 MR. CRAWLEY: 1 if it's accurate, you know, let'sget it out
2 A. And the Premier would have gone on to appoint 2 right away, as quickly as possible, make sure
3 Mr. Thompson and, you know, afew other key 3 Cabinet isaware, I'm aware and we'll go from
4 initiatives like that. 4 there.
5 COFFEY, QC:: 5 COFFEY, Q.C.
6 Q. Now, the--you'veindicated that you've had a 6 Q. Now,dir, | believe, and again, we looked at
7 number of discussions with Mr. Thompson about 7 some of thisyesterday here, I'll bring it up,
8 this matter? 8 | suppose, to give you some comfort.
9 MR. CRAWLEY: 9 MR. CRAWLEY:
10 A. Um-hm. 10 A. Could | get some more water again?
11 COFFEY, QC:: 11 COFFEY, QC.
12 Q. Couldyou tell us about those, please? 12 Q. Oh, certainly, yes, you certainly can.
13 MR. CRAWLEY: 13 MR. CRAWLEY:
14 A. WAdl, once Robert was assigned to thisrole, | 14 A. | cancertainly get it myself if -
15 would, you know, meet with him from timeto 15 COFFEY, Q.C.:
16 timeto make sure | was aware of what was 16 Q. Oh, no, that'sfine.
17 going on, up to speed, that kind of stuff. It 17 MR. CRAWLEY:
18 was, you know, more or lessjust wanting to 18 A. If you're okay withthat. Thank you, very
19 know what was happening with such an important 19 much.
20 fileand in turn, of course, you know, making 20 COFFEY, Q.C.
21 sure the Premier was aware. 21 Q. If wecould, please, bring up Exhibit P-0233?
22 COFFEY, Q.C. 22 Now this, sir, isan e-mail from Mr. Thompson,
23 Q. Sothe--hasit at any point been necessary, 23 June 7th, 2007, 2:51 p.m. to yourself and Ms.
24 from your perspective, for youor you to 24 Matthews and others and it points out here, in
25 advise the Premier to intervenein relation to 25 the second paragraph, "the key question is
Page 194 Page 196
1 Mr. Thompson’s activities? 1 whether Eastern Health statementsthat all
2 MR. CRAWLEY: 2 patients were contacted in October 2005 is
3 A. Canyoube- 3 accurate." He'sgot the short answer, which
4 COFFEY, Q.C.: 4 isindeed short, and then he hasthe long
5 Q. Haveyouintervened - 5 answer, and -
6 MR. CRAWLEY: 6 MR. CRAWLEY:
7 A. - more specific? 7 A. Doyoumindif | justtakeamoment to read
8 COFFEY, Q.C.: 8 this?
9 Q. Wadl, no, I'mjust askingyou interms of 9 COFFEY, Q.C.:
10 that. 10 Q. Sure, goright ahead. Take your time.
11 MR. CRAWLEY: 11 MR. CRAWLEY:
12 A. Yeah, well, Robert has certainly asked for 12 A. Okay, I'm sorry, what was your question?
13 direction on a couple of things and, you know, 13 COFFEY, Q.C.:
14 direction was given. 14 Q. Okay. Somy question, well, | hadn’t gotten
15 COFFEY, Q.C.: 15 to oneyet. My question isthat, thisrefers
16 Q. Okay. Doyourecal in particular what? 16 to theissue of all patients having been
17 MR. CRAWLEY: 17 contacted.
18 A. There was frequently throughout, | don’t 18 MR. CRAWLEY:
19 remember the timeframe now, but there was 19 A. Yeah.
20 times where matters came up requiring 20 COFFEY, Q.C.
21 disclosure to the public and Mr. Thompson 21 Q. Andthereis, and there had been, earlier in
22 would, you know, bring that information to me 22 June, an ad published by Eastern Health in
23 to share with the Premier and, you know, want 23 which that kind of categorical statement that
24 to know what do we do with it then. And the 24 al patients were notified was made.
25 Premier’ sreaction, you know, consistently was |25 MR. CRAWLEY:
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1 A Yeah 1 many people were involved, were they
2 COFFEY, Q.C.: 2 contacted, what was the results, and it became
3 Q. Okay, and herel gather that Mr. Thompson, on 3 clear, | think maybe in November of that year,
4 June 7th, was raising some question about 4 that indeed patients hadn’t been contacted.
5 whether or not that was so, okay. So do you 5 COFFEY, Q.C.:
6 remember that being brought to your attention? 6 Q. Wasit aslate as November or wasit known for
7 MR. CRAWLEY: 7 sometime before that in fact that -
8 A. | remember all of us getting very--a key thing 8 MR. CRAWLEY:
9 for us, from day one, for the Premier in 9 A. Myrecollection isthat thefirst concrete
10 particular, was that patients, you know, must 10 evidence that wehad that people weren't
11 be contacted. That hasto bethe priority 11 contacted was in November, but you know, |
12 here. The patients need to know. Therewas a 12 would defer to Mr. Thompson's expertise on it.
13 lot of, you know, doubt being raised to that 13 That’sjust my recollection.
14 at some point. | suspect it was around here, 14 COFFEY, Q.C.:
15 if the questions were asked, but | do recall 15 Q. When you say "concrete evidence' might
16 explicitly going to Robert and to the Minister 16 somebody actually just asserting that they had
17 and saying "are we sure that that statement is 17 not been contacted -
18 accurate?' and | believe, at one point, Mr. 18 MR. CRAWLEY:
19 Tilley said to either Mr. Thompson'sface or 19 A. Absolutely.
20 to the Minister’ sface "yes, it is" Soyou 20 COFFEY, Q.C.
21 know, the concerns wereraised and that was 21 Q. -that would be concrete evidence?
22 the response that came back. 22 MR. CRAWLEY:
23 COFFEY, Q.C.: 23 A. Yes, dgr, and that’ s the exact reason. Again,
24 Q. And that wasin--that was before even the ad, 24 I mean, | can't tell you how concerned we all
25 | takeit, was - 25 became by that. | mean, you know, 1I'm sure
Page 198 Page 200
1 MR. CRAWLEY: 1 you've heard me say repeatedly today that the
2 A lcan't- 2 big thing was always making sure that patients
3 COFFEY, Q.C. 3 were being treated properly, and when these
4 Q. Okay. 4 patients started making those statements, |
5 MR. CRAWLEY: 5 mean, we took that very seriously. We went to
6 A. | wasn'tinvolved withthead, sol can't be 6 the CEO of the organization, had him validate,
7 certain on thetime. 7 and that wasn’'t enough, so wetook our own
8 COFFEY, Q.C.: 8 initiative to go in and basically do a
9 Q. Doyou know if--well, did you ever cometo 9 forensic analysis of this to make sure that we
10 believe anything different? 10 had a clear understanding of what was done.
11 MR. CRAWLEY: 11 COFFEY, QC.
12 A. About patients not being contacted? 12 Q. Ifyoucan look, please, at Exhibit P-0955,
13 COFFEY, Q.C.: 13 please? Thisisan e-mail of June 1st 2007,
14 Q. Yes 14 11:50 am., from Ms. Mundon to a number of
15 MR. CRAWLEY: 15 individuals, including yourself. She says
16 A. Ohyes. 16 "please see attached ad developed by Eastern
17 COFFEY, Q.C.: 17 Health."
18 Q. Okay. Sowhen did that happen? 18 MR. CRAWLEY:
19 MR. CRAWLEY: 19 A. Actualy, sir, I'mnot on that distribution
20 A. Wéll, asl said, the discomfort started to be 20 list.
21 thereat sometimein July, but because of 21 COFFEY, Q.C.
22 that discomfort, we had Robert initiate a 22 Q. | apologize. | apologize, sir, you're not.
23 database review of al the patients who were 23 So you did not--were not aware of the
24 involved with this, and you know, he looked at 24 advertisement?
25 things such as trying to find out exactly how 25 MR. CRAWLEY:

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 197 - Page 200




June 11, 2008

Multi-Page™

Inquiry on Hormone Receptor Testing

Page 201 Page 203
1 A. No, | suspect| wasaware they were doing 1 take the luncheon Break.
2 something, but | wouldn't normally participate 2 COFFEY, Q.C.
3 in the development of an ad. 3 Q. Thank you. Andif we could just look, please,
4 COFFEY, Q.C.. 4 at exhibit P-0955 please, page 4?
5 Q. Okay. When didyou first become aware that 5 MR. CRAWLEY:
6 therewas controversy about the accuracy of 6 A. What'sthe date around that time, sir?
7 thead? If the ad wasgoing to go inthe 7 COFFEY, Q.C.:
8 paper the beginning of June, going to goin 8 Q. Thisis-go back ahit.
9 the newspapers in the beginning of June. 9 MR. CRAWLEY:
10 MR. CRAWLEY: 10 A. | haveit, it'sokay.
11 A. | suspect it would have been after the ad ran. 11 COFFEY, Q.C.:
12 COFFEY, Q.C. 12 Q. Sure. It'saround the beginning of June, June
13 Q. Andwhenwasit, to your knowledge, that the 13 1st or so.
14 government first acknowledged that the 14 MR. CRAWLEY:
15 statement, the categorical statement 15 A. Okay.
16 concerning "weinformed all patients and their 16 COFFEY, Q.C.:
17 doctors of their individual test results by 17 Q. Anditran inthe newspapersand acrossthe
18 Eastern Health" in that advertisement, when 18 province. And Ms. Matthewshas told the
19 did the government first advise the public of 19 Commissioner that she was certainly or the e-
20 Newfoundland that that was not accurate? 20 mail traffic certainly bearsit out, she was
21 MR. CRAWLEY: 21 very concerned to ensure that, you know,
22 A. Off thetop of my head, | can’t tell you that, 22 things were accurate.
23 sir, I'd have to go back and check. 23 MR. CRAWLEY:
24 COFFEY, Q.C. 24 A. | have no doubt, sheis very thorough.
25 Q. Perhaps November? 25 COFFEY, Q.C.:
Page 202 Page 204
1 MR. CRAWLEY: 1 Q. When, from your perspective, when you first,
2 A. | know we categorically statedin a news 2 asa chief of staff, first come to realize
3 release in November because by that time, you 3 that what we had said publicly or what our
4 know, the review that we had done, we were 4 agencies have said publicly isnot accurate,
5 starting to get some strong indications that 5 how long passes between that and the time you
6 that was the case, yeah. | don’t mean to give 6 actually inform the public?
7 an impression by saying that we did this 7 MR. CRAWLEY:
8 review, that we didn’t believe people when 8 A. | couldn’t tell you that, Mr. Coffey.
9 they were saying, you know, | hadn’t been 9 COFFEY, Q.C.:
10 told, the fact that they were saying it, is 10 Q. See inthis context, youdon't know, you
11 why we acted because it was such an important 11 haven’t made inquiries in that regard.
12 concern to us. 12 MR. CRAWLEY:
13 COFFEY, QC. 13  A. No.
14 Q. Now, sr, we've heard, the Commission has 14 COFFEY, Q.C.:
15 heard a certain amount of--or some evidence 15 Q. Liketo correct the public record iswhat I'm
16 about prablems with the information management |16 getting at.
17 systemsthat the various health authorities 17 MR. CRAWLEY:
18 were using. When did you first become aware 18 A. Yes
19 that that was a problem? 19 COFFEY, Q.C.:
20 MR. CRAWLEY: 20 Q. Isthereany systemin placeto do that?
21 A. Itwould have been part of Robert Thompson's |21 MR. CRAWLEY:
22 exercise. It would have been one of the very 22 A. | might haveto go back and just review all of
23 early findings that he brought forward. 23 the clippings, | guess.
24 THE COMMISSIONER: 24 COFFEY, Q.C..
25 Q. Mr. Coffey, wherever you find aspace, we'll 25 Q. Yes, | understand what you told the
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1 Commissioner that up until certainly a point 1 that’s after he -
2 in mid May, you were accepting everything 2 MR. CRAWLEY:
3 Eastern Health said. 3 A It'snot long after.
4 MR. CRAWLEY: 4 COFFEY, QC.
5 A. Yeah 5 Q. Itisnot, but why initialy, I’'m just asking
6 COFFEY, Q.C.: 6 you about throughout May, last ten or so days
7 Q. Thenyou had some misgivings, correct? 7 of May and the first week or so of June, why,
8 MR. CRAWLEY: 8 from your perspective, did the government
9 A. Yeah 9 continue to accept Eastern Health’' s assurances
10 COFFEY, Q.C.: 10 when you had some misgivings about, you're
11 Q. Andthen youran, prepared a backgrounder, 11 telling the Commissioner, about what they had
12 published that with a news release May 22nd. 12 done back in December and whether or not you
13 The government, not yourself, the government 13 could rely upon what they were telling you?
14 was involved and you wereinvolved in that, 14 MR. CRAWLEY:
15 the government - 15  A. | suspect we treated them and expected them to
16 MR. CRAWLEY: 16 continue to treat themselves, behave
17 A. lwasinvolved in what? 17 themselves as professionals. | think that’sa
18 COFFEY, Q.C.: 18 reasonabl e expectation to have of anyone.
19 Q. May22nd- 19 COFFEY, Q.C.
20 MR. CRAWLEY: 20 Q. Okay, so you had enough misgivingsto call a
21 A. Yes, | reviewed - 21 Commission of Inquiry?
22 COFFEY,Q.C. 22 MR. CRAWLEY:
23 Q. Thegovernment wasinvolved, atleast some 23 A. Uh-hm.
24 individuals wereinvolved in theJune 1st 24 COFFEY, Q.C.:
25 advertisement. 25 Q. | say "you", the government as a whole,
Page 206 Page 208
1 MR. CRAWLEY: 1 Cabinet, yet despite that, would continue to
2 A. Uh-hm. 2 accept, at least until the middle or start of
3 COFFEY, Q.C. 3 June, get into that, Mr. Thompson goes off and
4 Q. What or why wasit that you accepted Eastern 4 makes--gets into hisinquiry. Until Mr.
5 Health’sword for thingsinrelation to May 5 Thompson really began that inquiry, embarked
6 22nd and June 1st, as agovernment, in light 6 upon that, the government was continuing to
7 of your misgivings about what had happened 7 accept Eastern Health’ s position?
8 back in December 11th and then around May 8 MR. CRAWLEY:
9 15th, 16th, 17th, why the change? Y ou have 9 A. Yes.
10 enough misgivingsto call aCommission of 10 COFFEY, Q.C.:
11 Inquiry - 11 Q. Okay. Do you recall what it was, from your
12 MR. CRAWLEY: 12 perspective or understanding that caused Mr.
13 A. Uh-hm. 13 Thompson the initial misgiving?
14 COFFEY, QC. 14 MR. CRAWLEY:
15 Q. Andthenwithin amatter of aweek and then 15 A. | think, you know, it wasn’t just Mr.
16 within a couple of weeks, are accepting their 16 Thompson, | think it was al of us, you know,
17 assurances that what they are telling youis 17 took notice of concerns being raised by women
18 accurate. Why would you continue then to 18 that, you know, | had not been contacted.
19 accept their assurances? 19 COFFEY, Q.C.:
20 MR. CRAWLEY: 20 Q. Uh-hm. Thank you, Commissioner.
21 A. | don't think we did continue to accept their 21 THE COMMISSIONER:
22 assurances. Mr. Thompson started his review 22 Q. We'll take aluncheon break and reconvene at
23 of the entire database - 23 2:10.
24 COFFEY, Q.C.. 24 (ADJOURNED FOR LUNCH)
25 Q. | appreciate that, but that's afterward, 25 THE COMMISSIONER:
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1 Q. Pleasebeseated. Mr. Coffey? 1 COFFEY, Q.C.
2 COFFEY,QC: 2 Q. Okay. Wereyouinvolved in preparing though
3 Q. Thank you, Commissioner. 3 for the Cabinet meeting that day?
4 MR. BRIAN CRAWLEY, EXAMINATION BY BERNARD COFFEY Q.C. 4 MR. CRAWLEY:
5 (CONT'D) 5 A. Notthatl recall, | mean, | certainly would
6 COFFEY, Q.C.: 6 have seen something, either at Cabinet or just
7 Q. Good day, Mr. Crawley, good afternoon. 7 prior to, but you know, it'sdifficult to
8 MR. CRAWLEY: 8 remember sometimes, | feel likel’'m saying
9 A. Good afternoon. 9 that alot, butit'sthereality of working
10 COFFEY, QC.: 10 there, there' sjust so much information that
11 Q. If wecould see, please, exhibit P-0951? This 1 comes at you, sometimes it’ s difficult to look
12 isan email of May 21st, 2007 at 11:26 am. 12 back over ayear and try to recall things--not
13 from Mr. Thompson to yourself? Take your time 13 as an excuse, but afact.
14 and--do you see that? 14 COFFEY, Q.C.
15 MR.CRAWLEY: 15 Q. Now dgir, here looking at thise-mail inthe
16 A. Yes | do. 16 second last paragraph Mr. Thompson advises you
17 COFFEY,QC: 17 "the key issue here is that government possess
18 Q. Great. And Mr. Thompson at this point, in the 18 reasonably complete data on August 18th, 2006,
19 morning, late in the morning, is providing you 19 showing the total rate of error and the
20 with information, | gather concerning numbers 20 recommended changes in treatment. This
21 and test results and so on. What time of the 21 information was not reported inany notes
22 day wasthis Cabinet meeting of May 21st 22 prior to thisdate. Theinformation reported
23 scheduled for, do you recall? 23 on November 23rdis very similar to the
24 MR. CRAWLEY: 24 information reported on November 23rd. There
25 A. Itwastheevening, but | wouldn't mind just 25 is no explanation provided in the notes as to
Page 210 Page 212
1 quickly reading through the e-mail? 1 why the completed report took another three
2 COFFEY, Q.C.: 2 months." And he goes on then to talk about
3 Q. Ohno, no problem, please go right ahead. 3 doctor/patient contact. Obviously, as Ms.
4 MR. CRAWLEY: 4 Chaytor is pointing out to me, the last, that
5 A. I'msorry, what was your question? 5 sentence reading is very similar to the
6 COFFEY, Q.C.: 6 information report on November 23rd, in fact
7 Q. Noproblem, I'll just ask you about what time 7 should be August 18th. So it was your
8 the Cabinet briefing--the Cabinet meeting was 8 understanding, | take it and was your
9 that evening? 9 understanding on May 21st, 2007, that the
10 MR. CRAWLEY: 10 government at large, certainly, and in fact
11 A. I don't know for sure, but likely it would 11 the Premier’'s office had the numbersas of
12 have been inthe evening to give ministers 12 August 18th, 2006 or at least reasonably
13 time with their families. 13 complete numbers.
14 COFFEY, QC. 14 MR. CRAWLEY:
15 Q. Okay. And here, | takeit yourself and Mr. 15 A. Yes
16 Thompson, this reflects the fact that you were 16 COFFEY, Q.C..
17 both working on, putting out the options or 17 Q. Wehave heard, as you've pointed out, your
18 laying out the options for the Cabinet? 18 chief contact inrelationto departmentsis
19 MR. CRAWLEY: 19 through the minister.
20 A. No,to betruthful, | had gone over briefing 20 MR. CRAWLEY:
21 materials and | just wanted to make sure that 21 A. Uh-hm.
22 my understanding of that August 18th notewas |22 COFFEY, Q.C.:
23 the sameas Robert’'s, sohe and | had a 23 Q. Didyou have any contact with Mr. Wiseman in
24 conversation and | guess he took upon himself 24 preparation for the Cabinet meeting of May
25 to, to send me his own thoughts on it. 25 21st?
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1 MR. CRAWLEY: 1 that Mr.--people from Mr. Wiseman's department

2 A | couldn't tell you, sir. 2 had--were consulted on it?

3 COFFEY, Q.C. 3 MR. CRAWLEY:

4 Q. Okay. Inparticular, do you recall whether or 4 A. Ohyes, Robertwouldhave consulted Justice

5 not Mr. Wiseman spoke to you about the 5 and Health and probably others.

6 external reviews? 6 COFFEY, Q.C.:

7 MR. CRAWLEY: 7 Q. Yes. Andinrelation to this matter then, so

8 A. No, | don't recall that conversation. 8 you're telling us that you have no

9 COFFEY, Q.C: 9 recollection of Mr. Wiseman ever letting you
10 Q. Okay, himhaving obtained legal advice in 10 know, as chief of staff, that he had sought
11 relation to those? 11 and received alegal opinion concerning what a
12 MR. CRAWLEY: 12 Commissioner could or couldn’t do with those
13 A. ldon'trecal that, no, but again, justto 13 externa reviews?

14 give some perspective, the volume of 14 MR. CRAWLEY:

15 information that goes through that office, | 15 A. There was at some point a discussion on

16 mean, there' s always things coming at you, you |16 externa reviews and what the Commission was

17 know, it's difficult tolook, you know, a 17 abletodo. Now I can't tell you when that

18 year, two years, threeyears back and say 18 occurred and, you know, | don’t even know if

19 yeah, | can remember that happening. I’'m not 19 I’'m allowed to discuss that becauseit was

20 tryingto beevasive, | came here with the 20 conversationswith our lawyers, | wouldn't

21 sincere effort to help asbest | can, I’ m just 21 want -

22 having some difficulty recollecting that fact. 22 COFFEY, Q.C:

23 COFFEY, Q.C.: 23 Q. No, what was said, okay, we don’t want to know

24 Q. What I’'m asking you about is like that Monday, |24 what the legal advice was because whereit's

25 which would be aholiday, it'sthe May 24th 25 come up herein front of the Commission here -
Page 214 Page 216

1 weekend holiday, that it would be unusua to 1 MR. CRAWLEY:

2 have a Cabinet meeting on aMonday evening,a | 2 A. Sure.

3 holiday evening? 3 COFFEY, Q.C.

4 MR. CRAWLEY: 4 Q. The Commissioner has cautioned the witness not

5 A. Yes, itwould, yes. 5 to say what the legal advice was, okay?

6 COFFEY, Q.C. 6 MR. CRAWLEY:

7 Q. Themeeting wasin particular to address which 7 A Yes

8 option would be exercised or chosen by Cabinet 8 COFFEY, Q.C.:

9 and it was Mr. Wiseman'’s department involved, 9 Q. ButlI’'masking you did the topic come up on
10 correct? 10 May 21st or 22nd between yourself and Mr.
11 MR. CRAWLEY: 11 Wiseman or did Mr. Wiseman raiseit inyour
12 A Yes 12 presence, that topic?

13 COFFEY, QC. 13 MR. CRAWLEY:

14 Q. Andthere’'s some evidence - 14 A. | don't remember, Sir.

15 MR. CRAWLEY: 15 COFFEY, Q.C.

16 A. Ithink we'd actually haveto look at the 16 Q. Doyou know if it cameup inthe Cabinet
17 minute, but my recollection was that the clerk 17 meeting?

18 had the lead on. 18 MR. CRAWLEY:

19 COFFEY, QC. 19 A. Onthe?21st?

20 Q. Pardon me? 20 COFFEY, Q.C..

21 MR. CRAWLEY: 21 Q. 21st,yes.

22 A. My recollection wasthat the clerk had the 22 MR. CRAWLEY:

23 lead on devel oping the options. 23 A. Notthat | recall.

24 COFFEY, Q.C.. 24 COFFEY, Q.C..

25 Q. Yes, but certainly isit your understanding 25 Q. Anddo you recall ever discussing the external
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1 reviews with Mr. Thompson? 1 years ago -
2 MR. CRAWLEY: 2 COFFEY, QC.
3 A. Not prior to the court case, no. 3 Q. It might depend on the conversation in
4 COFFEY, Q.C.: 4 particular.
5 Q. Now whenthe court case wasgoing on, | 5 MR. CRAWLEY:
6 believe you said this morning that when it got 6 A. Yeah, well we have lots of important
7 to court that the Premier got involved? 7 conversations, so it’s hard to differentiate.
8 MR. CRAWLEY: 8 COFFEY, Q.C.
9 A. Yeah, wewere asked for ourinput as to 9 Q. Okay. So, butinthe mainthen| takeit,
10 whether or not we wanted to have intervenor 10 though, of Mr. Williams, from your perspective
11 status. 11 isaquick study?
12 COFFEY, Q.C. 12 MR. CRAWLEY:
13 Q. And that was adecision made at the Premier’s 13 A. Uh-hm.
14 office? 14 COFFEY, Q.C.:
15 MR. CRAWLEY: 15 Q. And hetendsto remember things?
16 A. Yeah, I think it was actualy at the Cabinet 16 MR. CRAWLEY:
17 table. 17 A. Wdl, | mean -
18 COFFEY, Q.C. 18 COFFEY, Q.C.
19 Q. Now in your relaying information to Mr. 19 Q. Ifthey stand out--and I'll ask him about
20 Williams, do you do that verbally or in 20 that, but I’m asking about your experience as
21 writing? 21 chief of staff, in your experience does Mr.
22 MR. CRAWLEY: 22 Williamstend to remember thingsthat he's
23 A. Verbaly. 23 told if it's apparent that there's some
24 COFFEY, Q.C. 24 significance?
25 Q. Verba. Do you keep any record of it? 25 MR. CRAWLEY:

Page 218 Page 220
1 MR. CRAWLEY: 1 A. Itdepends on thecontext with which it's
2 A. No, not when | speak with the Premier. 2 givento him and again, | till stand by my
3 COFFEY, Q.C.: 3 caveat of the volume, the sheer volume of
4 Q. Isthere any reason for that? 4 information that goes through every year and
5 MR. CRAWLEY: 5 the difficulty of being able to pick out one
6 A. | havenoreasonto. 6 nugget of information from that, you know,
7 COFFEY, Q.C.: 7 from everything else and, you know, aswe're
8 Q. No, justintermsof keeping track of what we 8 talking, I'mnot so sure that is a fair
9 have or haven't discussed or what I’ ve let you 9 question.
10 know or not, youdon't, okay. In your 10 COFFEY, Q.C.:
11 experience and perhaps, | don't know if this 11 Q. Okay, and | will certainly anticipate asking
12 isafair or unfair question, is Mr. Williams 12 him the same thing. | may even ask him if
13 aquick study? 13 you're aquick study.
14 MR. CRAWLEY: 14 MR. CRAWLEY:
15 A. Yes heis, yes. 15 A. Sure
16 COFFEY, Q.C. 16 COFFEY, Q.C.
17 Q. Hewould tend to remember what you tell him, 17 Q. Orinhisview. Exhibit P-0466 please? Now
18 in your experience? 18 this, | just bring this up here, not because
19 MR. CRAWLEY: 19 it was distributed to yourself, Mr. Crawley,
20 A. | havetotell you, you know, you'retalking 20 but the topic discussed here | want to ask you
21 about an environment that is not quite like, 21 about. Thisisan e-mail of May 31st, 2007 at
22 you know, any other placethat I’'ve ever 22 5 p.m. to effectively the trustees and
23 worked or heard of anyone where, | mean, and 23 executive of Eastern Hedth. And thefirst
24 infairnessto, if | asked you, you know, can 24 line reads, "In the House of Assembly
25 you remember a conversation you had two, three |25 yesterday, the Premier released an internal
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1 memo dated June 2003 to the media from the 1 COFFEY, Q.C.:

2 pathologist who was overseeing 2 Q. Had that come upin front of the Cabinet

3 immunohistochemistry lab to the director of 3 before that, that you recall?

4 our laboratory medicine, in which the 4 MR. CRAWLEY:

5 pathologist raises concerns about ER/PR 5 A. No, sir, not that | recall.

6 testing in 2003, two years prior to thetime 6 COFFEY, Q.C.:

7 that adecison was madeto retest." Okay? 7 Q. Wasthere any discussion about it then?

8 Andyou cantake your timeand have alook 8 MR. CRAWLEY:

9 throughit. 9 A Yes
10 MR. CRAWLEY: 10 COFFEY, Q.C.
11 A. I'venever seen this document before, so|l'd 11 Q. Okay. Wéll, could you tell us, please, about
12 just like to - 12 that?
13 COFFEY, QC. 13 MR. CRAWLEY:
14 Q. And| appreciate that, just go through that. 14 A. Itwasmore orlessaong thelines of, you
15 MR. CRAWLEY: 15 know, how comethis isjust comingto our
16 A. Isthereahard copy? 16 attention now and, you know, | don’t remember
17 COFFEY, Q.C.: 17 the specifics of the conversation, but that
18 Q. No, but not inyour file, but what | will do 18 was certainly one of the key points, you know,
19 andin fact, just tolet you know you can 19 why is thiscoming forward to us now, why
20 control the mouse there. 20 wasn't it released earlier and you know, the
21 MR. CRAWLEY: 21 Premier’skey point of, you know, let’s get
22 A. Oh! Well that’sokay, why don’'t| do that, 22 this out.
23 thank you. 23 COFFEY, Q.C.:
24 COFFEY, Q.C. 24 Q. Sothis conversationinvolved yourself, Mr.
25 Q. Okay. 25 Williams and -

Page 222 Page 224

1 MR. CRAWLEY: 1 MR. CRAWLEY:

2 A. I'msorry, what was the question? 2 A. No, it was a Cabinet table discussion.

3 COFFEY, QC. 3 COFFEY, QC.

4 Q. Okay, therewasn't one yet, okay, it was just 4 Q. Okay, Cabinet, okay.

5 to point you to this. The--are you aware of, 5 MR. CRAWLEY:

6 before the Premier obtained this internal-- 6 A. |didn't participate.

7 it'sthe Ejeckam, June 2003 memo we've been 7 COFFEY, Q.C.:

8 referring to it as, had you been aware that, 8 Q. So the discussion you're talking about

9 well first of all, areyou aware of when the 9 occurred at the Cabinet?
10 Premier first obtained that memo? 10 MR. CRAWLEY:
11 MR. CRAWLEY: 11 A. | believeit did.
12 A. Thesameday he tabledit. If | recall, it 12 COFFEY, Q.C.:
13 was a Cabinet presentation or a Cabinet 13 Q. Werethereany inquiries, to your knowledge,
14 discussion and Minister Wiseman brought it to 14 made as to why it was only then coming to your
15 his attention and he's often to do, he wanted 15 attention?
16 full public disclosure immediately and | think 16 MR. CRAWLEY:
17 he literally went to his office and right down 17 A. Yes. And| believethe answer was it was the
18 to the House of Assembly and tabled it 18 first the minister had seen it.
19 immediately. 19 COFFEY, Q.C.:
20 COFFEY, Q.C.: 20 Q. Then Mr. Ottenheimer?
21 Q. Beforethat do you recall, up to that point, 21 MR. CRAWLEY:
22 being aware that this matter perhaps dated 22 A. No, Minister Wiseman.
23 back to or involved an investigation in 20037 23 COFFEY, Q.C.:
24 MR. CRAWLEY: 24 Q. Oh, thisisthefirst Mr. Wiseman had seen it?
25 A. No,sir. 25 MR. CRAWLEY:
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1 A Yes 1 COFFEY, Q.C.
2 COFFEY, Q.C. 2 Q. Okay. That would be when you were being
3 Q. Oh, | appreciate that. But were any inquiries 3 interviewed?
4 made asto, well, why hadn't he seen it 4 MR. CRAWLEY:
5 before? 5 A. Correct, yes.
6 MR. CRAWLEY: 6 COFFEY, Q.C.
7 A. By whom, inquiries? 7 Q. Okay. Sir,I'll askyou this, now you're
8 COFFEY, Q.C.: 8 certainly, | takeit, very familiar with the
9 Q. Waell, of people, for example, department 9 terms of references, or certainly have more
10 officials, Eastern Health official s? 10 than a passing familiarity -
11 MR. CRAWLEY: 11 MR. CRAWLEY:
12 A. | don't know, sir, | don’'t know. 12 A. | certainly waswhenthey werewritten. |
13 COFFEY, Q.C.: 13 haven’t looked at them since, mind you, now.
14 Q. Wereyou made aware that the department, like, |14 COFFEY, Q.C.:
15 in May of '07, were you made aware that the 15 Q. Isthere anything relevant to those terms of
16 department and the minister of the day, Mr. 16 reference that you and | have not discussed
17 Ottenheimer, back in July of ' 05 had been told 17 today that the Commissioner should know?
18 about the 2003 investigation? 18 MR. CRAWLEY:
19 MR. CRAWLEY: 19 A. I'dhaveto flick to themif -
20 A. No, | hadn't. 20 COFFEY, Q.C.:
21 COFFEY, Q.C. 21 Q. Yougoright ahead, because you do have some
22 Q. Itsexistence, not about the details, but its 22 materials that you -
23 existence? 23 MR. CRAWLEY:
24 MR. CRAWLEY: 24 A. Pardon me?
25 A. No. 25 COFFEY, Q.C..
Page 226 Page 228
1 COFFEY, QC. 1 Q. Youdid have some materias that you brought
2 Q. Youdidn't? 2 with you, | just want to ensure that if there
3 MR. CRAWLEY: 3 is something that you're aware of, you'll
4 A. No. 4 bring it up. Of course, Mr. Pritchard will,
5 COFFEY, Q.C.: 5 at some point, be able to ask you questions,
6 Q. Sothat wasn't offered, to your understanding, 6 aswell. I'm just asking yourself now -
7 during the Cabinet meeting? 7 MR. CRAWLEY:
8 MR. CRAWLEY: 8 A. Andwhat’syour question, do | have -
9 A. Notthat!l recall, no. Youknow, as | sit 9 COFFEY, Q.C.:
10 here, it's actually avery fineline, you 10 Q. Wdl, just answer isthere something, anything
11 know, you' re here under oath and you're trying 11 that you’ re aware of related to the terms of
12 to cooperate, it's the easiest thing in the 12 reference that we have not yet discussed
13 world to try and guessjust so that you can 13 today?
14 have an answer, but I’ m really not comfortable 14 MR. CRAWLEY:
15 in doing that, given that | am under oath, so 15 A. Okay. No, | don't think.
16 | hope there’ s an appreciation of that. 16 COFFEY, Q.C.:
17 COFFEY,Q.C:: 17 Q. Okay. If something--what I'm really getting
18 Q. When did you become aware that Mr. Ottenheimer 18 at is, because you did bring your own notes.
19 had been told back in’05 about this, about 19 MR. CRAWLEY:
20 the Ejeckam matter? 20 A. ldid.
21 MR. CRAWLEY: 21 COFFEY,Q.C.
22 A. | suspect, Mr. Coffey, | should have known a 22 Q. Some notes and presumably you had some
23 little earlier, but | suspect it was the day 23 thought, you gave some thought to this before
24 that myself, Ms. Chaytor and you had a 24 you arrived today, so -
25 conversation here. 25 MR. CRAWLEY:
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1 A. Indeed | did, yes. 1 Q. Andyou vetold usthat following that you had
2 COFFEY, Q.C.: 2 your first call from Minister Wiseman
3 Q. Andjustin case there was something, because 3 concerning thisissue?
4 there may be something that you were aware of 4 MR. CRAWLEY:
5 that I’ m not or I’ ve just omitted to ask youl. 5 A. That'scorrect.
6 So thank you, very much, Commissioner. 6 MR. SIMMONS:
7 COMMISSIONER: 7 Q. And | believe you told us that he had
8 Q. Fine. Thank you. Mr. Simmons. Mr. Crawley, 8 expressed some frustration that these numbers
9 whileyou havethe terms of reference open 9 had not been brought to his attention before?
10 there, when is your recollection of when they 10 MR. CRAWLEY:
11 were settled, when the actual terms were 11 A. Correct.
12 settled as opposed to the decision to have an 12 MR. SIMMONS:
13 Inquiry? 13 Q. And aso you told us that you had an
14 MR. CRAWLEY: 14 impression, | gathered, that, from him, that
15 A. So on May 22nd Cabinet were giving some 15 he felt that Eastern Health had, | think your
16 questions as towhat the mandate of the 16 words were "knowingly concealed information
17 Commission should be. And I believe that was 17 from the public.”
18 formalized, | don’t know if that - 18 MR. CRAWLEY:
19 COMMISSIONER: 19 A. Yes
20 Q. Wadll, the order isn't until July, but - 20 MR. SIMMONS:
21 MR.CRAWLEY: 21 Q. That wastheimpression you had from him?
22 A. Yeah, they would have been - 22 MR. CRAWLEY:
23 COMMISSIONER: 23 A. Yes
24 Q. -I'mjustlooking for a time framein terms 24 MR. SIMMONS:
25 of when those were kind of finally settled. 25 Q. Andthenthere's the Cabinet meeting onthe
Page 230 Page 232
1 MR.CRAWLEY: 1 17th of May. Andyoutold us, aswell, when
2 A. | would expect it would be when the order was 2 asked about the purpose of having a briefing
3 cut, but, you know, | can’t tell you with any 3 of the Cabinet at that meeting that you
4 greater clarity. That would be my 4 related it to Eastern Health having appeared
5 expectation. 5 to have knowingly concealed information about
6 COMMISSIONER: 6 there being 2000 patients whose test results
7 Q. Allright. Thank you. Mr. Simmons. 7 had changed but who hadn’'t had a changein
8 MR. BRIAN CRAWLEY, EXAMINATION BY MR. DANIEL SIMMONS | 8 treatment?
9 MR. SIMMONS: 9 MR. CRAWLEY:
10 Q. Thank you, Commissioner. Good afternoon, Mr. 10 A. Yes
11 Crawley. My name isDan Simmons, I'm the 11 MR.SIMMONS:
12 lawyer here for Eastern Health. 12 Q. You used that same language, "knowingly
13 MR. CRAWLEY: 13 concealed" a couple of more times this
14  A. Okay. 14 morning.
15 MR. SSIMMONS: 15 MR. CRAWLEY:
16 Q. A few things! wanted to ask you about. 16 A. Um-hm.
17 MR. CRAWLEY: 17 MR. SSIMMONS:
18 A. Sure. AndI’'mgoingtogo right to the 15th 18 Q. Now, that'sfairly strong language to use -
19 of May of 2007, which iswhen the first media 19 MR. CRAWLEY:
20 report revealing numbers that had been 20 A. Yeah. Andthat may very well be my words, but
21 included in the affidavit filed in court on 21 | think it's an accurate description of the
22 behalf of Eastern Health was reported. 22 sentiment expressed by Mr. Wiseman.
23 MR.CRAWLEY: 23 MR. SIMMONS:
24 A. Um-hm. 24 Q. Andyou gathered that from Mr. Wiseman?
25 MR. SIMMONS: 25 MR. CRAWLEY:
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1 A Um-hm. 1 another as to whether Eastern Health had
2 MR. SIMMONS: 2 knowingly concealed that information?
3 Q. Andwasthat the, what you gathered from the 3 MR. CRAWLEY:
4 Cabinet meeting, as well, from the 4 A. No. The presentation saysthat there wasa
5 presentation made at the Cabinet meeting? 5 mediatechnical briefing provided in December
6 MR. CRAWLEY: 6 of 2006 and two numberswere provided, 939
7 A. | can'tsay that with certainty. | mean, | 7 tests sent for retesting, 117 individuals had
8 know it was the absolute impression| had 8 treatment changes.
9 after speaking to Minister Wiseman, yes. 9 MR. SSIMMONS:
10 MR. SIMMONS: 10 Q. Okay. Was-—-and this presentation was made by
11 Q. Right. And youtold us the purpose of 11 Mr. Abbott?
12 briefing the Cabinet was because of the 12 MR. CRAWLEY:
13 appearance that Eastern Health had knowingly 13 A Itwas, dir, yes.
14 concealed that - 14 MR. SIMMONS:
15 MR. CRAWLEY: 15 Q. At Cabinet, wasit? Did Mr. Abbott offer any
16 A. Correct. 16 explanation to Cabinet as to why those numbers
17 MR. SIMMONS: 17 were released and others weren't?
18 Q. - that information. Was that issue of whether 18 MR. CRAWLEY:
19 Eastern Health had knowingly done that 19 A. I'mafraid| can't recal, sir.
20 addressed in the briefing before the Cabinet? 20 MR. SIMMONS:
21 MR. CRAWLEY: 21 Q. Youdon't know?
22 A. Therewasan explanation of--I actually need 22 MR. CRAWLEY:
23 torefer to the presentation of that day to 23 A. No. No, Ididn't saythat, | just don't
24 just familiarize myself with that issue. 24 remember, yeah.
25 MR. SIMMONS: 25 MR. SIMMONS:
Page 234 Page 236
1 Q. Okay. 1 Q. Youdon't remember. Did remember leaving that
2 MR.CRAWLEY: 2 Cabinet briefing with your impression of what
3 A If | could have a couple of minutes? 3 the minister had said about knowing
4 MR. SIMMONS: 4 concealment, with your impression being
5 Q. P-0799, | believe. And if there's any 5 changed or altered in any way based on the
6 particular page you want to refer to, you 6 presentation Mr. Abbott had made?
7 might - 7 MR. CRAWLEY:
8 MR. CRAWLEY: 8 A. No. Andto be honest, my impressions leaving
9 A. | can'tread that document. 9 the Cabinet were about other matters that had
10 COMMISSIONER: 10 transpired in Cabinet.
11 Q. You haveyour mousethat’sthere. Or you have |11 MR. SIMMONS:
12 acopy of it, do you? 12 Q. Wereabout?
13 MR. CRAWLEY: 13 MR. CRAWLEY:
14  A. | believel do, but the document that’s there 14 A. Other matters that had transpired in Cabinet.
15 isnot really readable. 15 MR. SIMMONS:
16 MR. SIMMONS: 16 Q. Okay. So canyoutell us, then, whether there
17 Q. I'mtold 0827 is abetter version. 17 was any discussion of this ideathat Eastern
18 COMMISSIONER: 18 Health had set out to knowingly conceal this
19 Q. Allright. 19 information in that Cabinet meeting or in that
20 MR. CRAWLEY: 20 presentation?
21  A. Sowhat wasyour question, Sir? 21 MR.CRAWLEY:
22 MR. SIMMONS: 22 A. No, | can't tell you if those exact words were
23 Q. My question was, was the presentation madeto |23 used, sir, no.
24 the Cabinet, did it--were there any 24 MR.SIMMONS:
25 indicationsin that presentation one way or 25 Q. Okay. Now, Mr. Coffey had mentioned to you
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1 that there were mediareports following the 1 been this deliberate concealment on the part

2 December 11th briefing, and we can refer to 2 of the--of Eastern Heath?

3 thisin any number of them, that in which the 3 MR. CRAWLEY:

4 reporterssay that they weretold the 117, 4 A. No. We certainly had conversations about his

5 which were the number of patients with 5 discomfort with it.

6 treatment changes, and despite being asked how 6 MR. SSIMMONS:

7 many tests had changed, Eastern Health had not 7 Q. Um-hm. Okay.

8 released that information. Was that fact made 8 MR. CRAWLEY:

9 known at the Cabinet briefing, that there had 9 A. And he may not have used those words. | mean,
10 not been any attempt by Eastern Health to hide 10 those were my words and that was my perception
11 the fact that there was more information about 11 of what wassaid in the conversation and |
12 the number of treatment changes, it's just 12 stand by them.

13 that they weren't disclosing it? 13 MR. SIMMONS:

14 MR. CRAWLEY: 14 Q. Okay. Sowhen you--and you used that phrase

15 A. You haveto repeat that, I'm afraid, | didn’t 15 four times this morning.

16 catch what your question was. 16 MR. CRAWLEY:

17 MR. SIMMONS: 17 A. Yeah.

18 Q. Okay. Weknow from the newsreportsthat the |18 MR. SSIMMONS:

19 media understood that there were other numbers |19 Q. And when you used that phrase, that’s your

20 - 20 perception of one conversation with the

21 MR. CRAWLEY: 21 minister?

22 A Yes 22 MR. CRAWLEY:

23 MR. SIMMONS: 23 A, Um-hm.

24 Q. -that Eastern Health had that they weren't 24 MR. SIMMONS:

25 being told? 25 Q. Wasthere anything elsethat you observed or
Page 238 Page 240

1 MR. CRAWLEY: 1 discussions you participated in after that to

2 A Yes 2 cause you to think that there was any

3 MR. SIMMONS: 3 deliberate misleading by Eastern Health or any

4 Q. Andthat one of those was the total number of 4 deliberate concealment of information by

5 tests that had changed when they were 5 Eastern Health?

6 retested. 6 MR. CRAWLEY:

7 MR. CRAWLEY: 7 A. | think the fact that the Inquiry was called,

8 A. Yeah. 8 you know, is a reflection of Cabinet’s

9 MR. SIMMONS: 9 concern.

10 Q. Wasthat fact made known to Cabinet at the 10 MR. SIMMONS:

11 briefing? 11 Q. Um-hm, okay. Areyou awarethat when that
12 MR. CRAWLEY: 12 Cabinet briefing took place and Mr. Abbott was
13 A. ljustcan'trecal if there was adiscussion 13 making the briefing--well, first, was there

14 on--there was obviously adiscussion on the 14 anyone else from the department present when
15 additional 200 cases. 15 Mr. Abbott gave the briefing?

16 MR. SIMMONS: 16 MR. CRAWLEY:

17 Q. Um-hm. 17 A. Maybe MoiraHennessey, but | can’'t say that
18 MR. CRAWLEY: 18 with certainty.

19 A. | can'ttell you with certainty what the 19 MR. SIMMONS:

20 nature of that discussion was, it'sjugt, it 20 Q. Right. Doyou know if at the briefing there

21 was too long ago. 21 was any discussion of the fact that the very

22 MR. SIMMONS: 22 numbers that people were taking issue with had
23 Q. Okay. Following that Cabinet briefing then 23 been disclosed to the department and to

24 did you have any further discussion with the 24 Cabinet Secretariat in August of 2006? Was
25 minister concerning hisview that there had 25 that -
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1 MR. CRAWLEY: 1 MR. CRAWLEY:
2 A. Therewas an awareness - 2 A. No, it doesn't.
3 MR. SIMMONS: 3 MR. SIMMONS:
4 Q. - openly discussed? 4 Q. Okay. Thedate of it, March 16th, 2007 would
5 MR. CRAWLEY: 5 be about two months before, amost exactly two
6 A. -that, you know, there was an awareness that 6 months before his story revealing the 200
7 those numbers were with Cabinet Secretariat. 7 number that we' re taking issue with now. And
8 Now, whether that was discussed in Cabinet or 8 if you takeaquick look at the first page
9 not, but at any rate, there was an awareness. 9 here, you'll seeit begins by referring -
10 MR. SIMMONS: 10 MR. CRAWLEY:
11 Q. Anawareness among whom, by whom? 11 A. Youknow, | need a hard copy of thisif |
12 MR. CRAWLEY: 12 could, please?
13 A. | can'ttell you when it occurred, but | mean, 13 MR. SIMMONS:
14 wewere all awareat some point that those 14 Q. I'll giveyou mine.
15 numbers were with government. 15 COMMISSIONER:
16 MR. SIMMONS: 16 Q. Wasoneputinyour binder?
17 Q. Doyou know if that was atopic of discussion 17 MR. CRAWLEY:
18 at the Cabinet at the presentation on the 18 A. Sorry, | didn't even seeit.
19 17th? 19 COMMISSIONER:
20 MR. CRAWLEY: 20 Q. The last page, it's Exhibit--try the last
21 A. Can't say with certainty. 21 document in that.
22 MR. SIMMONS: 22 MR. CRAWLEY:
23 Q. Can'tsay, okay. Doyouknow how themedia |23 A. There sonly one document.
24 became aware of the existence of the affidavit 24 COMMISSIONER:
25 that wasfiled - 25 Q. Wdll, inthat caseit isthe last document.
Page 242 Page 244
1 MR. CRAWLEY: 1 MR. CRAWLEY:
2 A. No, actudly, | don't. 2 A. Thank you, Commissioner.
3 MR. SIMMONS: 3 MR. SIMMONS:
4 Q. -atcourt? 4 Q. Okay. Now this letter starts out by
5 MR. CRAWLEY: 5 describing the request that was made for
6 A. lunderstand cBC obtained a copy, the way 6 information and then Eastern Health' s response
7 reporters often do. | couldn’t tell you how. 7 toit, which in this case was to say that the
8 MR. SSIMMONS: 8 individual patient results that Mr. Quinn was
9 Q. Okay. There'sone additional exhibit we'd 9 looking for weren't going to be released, and
10 liketo enter, I’d liketo enter, please. | 10 then when you go to the second page, | think
11 think it’s going to be P-1567. 11 you've probably just marked the paragraph that
12 COMMISSIONER: 12 reads "for your information, an affidavit
13 Q. Entered. 13 outlining a summary of the resultsof the
14 EXHIBIT ENTERED AND MARKED P-1567. 14 ER/PR testing has been filed with the Registry
15 MR. SIMMONS: 15 of the Supreme Court of Newfoundland. Thisis
16 Q. Thisisadocument that | expect you haven't 16 availableto the public. The case number is
17 seen, unlessyou've seeniit in the course of 17 2006 01T 2966¢P." So it would appear from
18 your preparation for coming to the Commission. |18 thisthat Mr. Quinn’s source of information to
19 It'san Eastern Health document that hasn’t 19 know that the affidavit was there was in fact
20 been placed in evidence yet. It s dated March 20 Eastern Health told him.
21 16th, 2007. It's addressed to Mr. Mark Quinn 21 MR. CRAWLEY:
22 at the Canadian Broadcasting Corporation, and 22 A. Um-hm.
23 it'saresponse to an access to information 23 MR. SIMMONS:
24 request that Mr. Quinn had made. And | doubt 24 Q. Wasthat a fact that became known to you at
25 if thislooks familiar to you, doesit? 25 any point in this process?
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1 MR. CRAWLEY: 1 June 2003 memo passed from the Minister to the

2 A. No, and it didn't change the fact that 2 Premier and then it was released publicly by

3 information, you know, was released in 3 the Premier in the House, you were aware that

4 December of '06 and some information wasn’t 4 this was happening at the time, | guess, were

5 released in December of ' 06. 5 you?

6 MR. SIMMONS: 6 MR. CRAWLEY:

7 Q. Would thisthough be consistent with any kind 7 A. | wasawarethat the Premier was -

8 of deliberate attempt to conceal or hide - 8 MR. SSIMMONS:

9 MR. CRAWLEY: 9 Q. Youwereaware, yes, you were aware that the
10 A. No, | seeyour point. 10 memo had been received by the Minister and had
11 MR. SIMMONS: 11 been transmitted through to the Premier?

12 Q. - thatinformation or not? 12 MR. CRAWLEY:
13 MR. CRAWLEY: 13 A. Correct.
14 A. | seeyour point. My statement was made, and 14 MR. SIMMONS:
15 | still stand by it, based on the information 15 Q. Andwere you awarethat it wasgoing to be
16 | had. 16 released by the Premier in the manner in which
17 MR. SIMMONS: 17 it was released?
18 Q. Right. Soyour statement simply isthat’sthe 18 MR. CRAWLEY:
19 impression you gained from the Minister? 19 A. Indeed| was, yes.
20 MR. CRAWLEY: 20 MR. SIMMONS:
21 A. Clearly, yes. 21 Q. Okay. Weas any consideration given to
22 MR. SIMMONS: 22 contacting Eastern Health to determine what,
23 Q. And nothing more? 23 if anything, had been done back in 2003 in
24 MR. CRAWLEY: 24 response to that memo?
25 A, Yes 25 MR. CRAWLEY:
Page 246 Page 248

1 MR. SIMMONS: 1 A. That would have been the responsibility of the

2 Q. Okay. Wereyou aware that when that Cabinet 2 Minister. The Premier has no appetite to sit

3 meeting was held on the 17th and Mr. Abbott 3 on information, you know, that he feelsis of

4 was making his presentation that Mr. Tilley, 4 public importance, so he acted and | think he

5 the cEO of Eastern Health, and Dr. Oscar 5 acted appropriately by tabling that memo that

6 Howell, the vP Medical, were outside waiting 6 day.

7 in case they needed to be called into the - 7 MR. SSIMMONS:

8 MR. CRAWLEY: 8 Q. Doyouknow if there had been any attempt by

9 A. | wasn't at thetime, no. 9 the Minister or his staff to inquire of
10 MR. SIMMONS: 10 Eastern Health what, if anything, had been
11 Q. Youweren't at the time? 11 done back in 2003 in response to those
12 MR. CRAWLEY: 12 concerns?

13 A. No,andin fact, it wouldn't be, you know-- 13 MR. CRAWLEY:

14 anyway, no, | wasn't, | wasn't aware. 14 A. No,dir.

15 MR. SIMMONS: 15 MR. SIMMONS:

16 Q. Areyou awareif there was any consideration 16 Q. Doyou know if there was any notice given to
17 given to allowing them an opportunity to speak 17 Eastern Health that it was about to be

18 to any of these issues at that Cabinet 18 released publicly?

19 meeting? 19 MR. CRAWLEY:

20 MR. CRAWLEY: 20 A. You'd haveto ask the Minister.

21 A. No, andit wouldn't be my decision, sir, to 21 MR. SIMMONS:

22 invite them into the room or not invite them 22 Q. Wereyou aware of any notice being givento
23 into the room. That’s a Cabinet decision. 23 Eastern Health?

24 MR. SIMMONS: 24 MR. CRAWLEY:

25 Q. Okay. A shorttime later, when Dr. Ejeckam’s 25 A. No.
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1 MR. SSMMONS: 1 take the afternoon break alittle early so we
2 Q. Wereyou aware of any consideration of giving 2 can all rearrange and have that witness come
3 Eastern Health notice that this was about to 3 in?
4 be released? 4 COFFEY,QC.
5 MR. CRAWLEY: 5 Q. Thank you, Commissioner.
6 A. No. 6 THE COMMISSIONER:
7 MR. SIMMONS: 7 Q. Welldothat.
8 Q. Thank you very much, Mr. Crawley. | don’t 8 (RECESS)
9 have anything else for you. 9 THE COMMISSIONER:
10 MR. CRAWLEY: 10 Q. Pleasebe seated. Mr. Coffey?
11 A. Thank you. Appreciateit. 11 COFFEY,QC:
12 THE COMMISSIONER: 12 Q. Thank you, Commissioner. The next witnessis
13 Q. Mr. Browne? 13 Robert Ritter.
14 MR. BROWNE: 14 THE COMMISSIONER:
15 Q. Good afternoon, Commissioner. | have no 15 Q. Thank you.
16 questionsfor Mr. Crawley. Thank you for 16 MR. ROBERT RITTER, SWORN, EXAMINATION BY BERNARD COFFEY,
17 coming. 17 Q.C.
18 THE COMMISSIONER: 18 REGISTRAR:
19 Q. Thank you. Ms. O’'Dea? 19 Q. Would you please state and spell your complete
20 MS. O'DEA: 20 name for the Commission?
21 Q. Wedon't have any questions. 21 MR.RITTER:
22 THE COMMISSIONER: 22 A. My name isRobert Ritter, R-O-B-E-R-T, new
23 Q. Ms. Newbury? 23 word, R-I-T-T-E-R.
24 MS. NEWBURY:: 24 REGISTRAR:
25 Q. Noquestions, thank you. 25 Q. Thank you.
Page 250 Page 252
1 THE COMMISSIONER: 1 COFFEY, Q.C.
2 Q. Ms Russl? 2 Q. Mr. Ritter, what's your occupation?
3 MS RUSSELL: 3 MR.RITTER:
4 Q. Noquestions. 4 A. I'm the chief executive officer of the
5 THE COMMISSIONER: 5 Newfoundland Labrador Medical Association.
6 Q. Mr.Pike? 6 COFFEY, Q.C.:
7 MR. PIKE: 7 Q. And how long have you held that position?
8 Q. Noquestions. 8 MR.RITTER:
9 MR. PRITCHARD: 9 A. Justunder seven years.
10 Q. Commissioner, | don't have any questionsfor 10 COFFEY, Q.C.:
11 Mr. Crawley this afternoon. Thank you. 11 Q. Okay. Sir, canyoutell us, please, just kind
12 THE COMMISSIONER: 12 of a brief overview of your professiona
13 Q. Didyou have anything arising? 13 background?
14 COFFEY, QC. 14 MR.RITTER:
15 Q. No, Commissioner, | don’'t. Thank you. 15 A, Wdl, | did my undergraduate studies at Sir
16 THE COMMISSIONER: 16 George Williams University. | magjored in
17 Q. Thank you. Thank you, Mr. Crawley. 17 sociology and organizational behaviour.
18 MR. CRAWLEY: 18 Following that, | did a post-graduate studies
19 A. Thank you. 19 at the University of Massachusettsin public
20 THE COMMISSIONER: 20 health administration. That'smy academic
21 Q. Very much appreciate your contribution. 21 history.
22 MR. CRAWLEY: 22 In terms of my employment experience, |
23 A. Thank you. 23 worked for about 13 years for the Department
24 THE COMMISSIONER: 24 of Hedlth, it was called Health and Welfarein
25 Q. There'sanother witness. Would you liketo 25 those days, in avariety of positions. It was
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1 theMedical Servicesbranch. | began asa 1 precise.
2 performance measurement specialist working in 2 COFFEY, Q.C.
3 fields like civil aviation medicine. That was 3 Q. Residents and students, | apologize, and
4 followed by--and that wasin Montreal. | 4 medical students as well. An advocacy
5 worked for the Quebec region. 5 organization, what doesthat involve? What
6 Subsequently, 1 moved to Ottawa and 6 does that mean?
7 worked in avariety of positions, culminating 7 MR.RITTER:

8 in a five-year position as the assistant 8 A. Well, essentially, we focus on three key areas
9 regional director for health care delivery in 9 on behalf of our membership. One has to do
10 Ontario for a Federal program. So that was 10 with ensuring that we have an adequate supply

11 primarily aboriginal health. 11 of physiciansin the province so that those
12 COFFEY, Q.C.: 12 physiciansthat are hereworking arein a
13 Q. Andfrom there? 13 positionto do their work ina reasonable
14 MR.RITTER: 14 fashion. So that involves advocating for fair
15 A. Andfrom there, | switched careers. | went on 15 and competitive compensation. As you know, we
16 to becomethe CeO of a national advocacy 16 are in an environment where supply of
17 organization, the Canadian Israel Committee. 17 physiciansisfairly challenging and so that’'s
18 | served therefor just over 12 years, prior 18 an ongoing activity of ours. We also are very
19 to accepting the position herein St. John’s. 19 concerned about the working conditions of our
20 COFFEY, Q.C. 20 physicians and their capacity to be ableto
21 Q. Now your role as, | believe you said, the CEO? 21 balance their professiona liveswith their
22 MR.RITTER: 22 persona lives and their family
23  A. Yes 23 responsibilities. And finally, we focuson
24 COFFEY, Q.C. 24 ensuring that physicians have a reasonable and
25 Q. Chief executive officer of the NLMA? 25 meaningful voice in the business of medical
Page 254 Page 256
1 MR.RITTER: 1 care delivery in the province.
2 A. Correct. 2 COFFEY, QC.
3 COFFEY, Q.C.: 3 Q Andwhat doesthe latter involve, having a
4 Q. What are your responsibilitiesin that regard? 4 reasonable and effective voice?
5 MR.RITTER: 5 MR.RITTER:
6 A. Well, primarily it's to lead the organization, 6 A. Wdl, it could involve a whole host of
7 to provide guidance, to assist the 7 activities. For one, | mean, our organization
8 organizationin fulfilling its mission, its 8 inand of itself isa body that speaks on
9 objectives, and that's essentially what we do. 9 behalf of physicians. So certainly, in terms
10 We are primarily an advocacy organization. We 10 of public awareness, we, as an organization
11 are there to represent the physicians of the 11 ourselves, do alot of advocating publicly on
12 province. We have approximately 1700 members, 12 behalf of the physicians. But aswell, within
13 of which the largest part are full-time 13 the infrastructure of the system, whether it's
14 physicians, but we also represent medical 14 within a hospital setting or other situations,
15 residents and medical students. 15 we look at the organizational mechanisms that
16 COFFEY,Q.C:: 16 are available for physiciansto haveinput,
17 Q. And so full-time positions are how many, 17 meaningful input and effective input into the
18 approximately? 18 decision making, the policy development and
19 MR.RITTER: 19 the operations of health care programs.
20 A. Justover 1,000. 20 COFFEY, Q.C..
21 COFFEY, Q.C. 21 Q. Andwhat doesthe meaningful and effective
22 Q. Okay, and | suppose doing the arithmetic, the 22 input really mean here?
23 other 700 are interns and residents? 23 MR.RITTER:
24 MR.RITTER; 24 A. Well, it means that when we have a message to
25 A. Correct. Well, residents and students to be 25 give and makethat it's heeded, that it
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1 doesn’'t fall on deaf ears. 1 know, whether there’s a certain type of

2 COFFEY, Q.C. 2 equipment that’s needed that may not be

3 Q. Andtheearsin question are those of whom? 3 available, trying to provide advice on what

4 MR.RITTER: 4 kind of equipment, you know. the heath

5 A. Wdll, primarily it would be--of course, you're 5 authoritiesand the Government ought to be

6 dealing with a hierarchical organization. So 6 thinking about recommending methodologies. To

7 in some instances where you're dealing with, 7 give you arecent example, about ayear ago,

8 say, a small group of physicians, it might 8 we developed amethodology to assist the

9 mean the clinical chief they’re reporting to. 9 Government in planning, in sort of a planning
10 If you're dealing with, say, a hospital 10 process to maintain, repair and purchase
11 setting, it would be the Medical Advisory 11 expensive diagnostic imaging equipment. We
12 Committee, which isagroup of clinical chiefs 12 presented that. For example, we spent a
13 who would be providing adviceto the health 13 number of months preparing the methodology,
14 authority and so on. And of course, we would 14 presented it to the Minister just under ayear
15 advocate with Government aswell. That'sa 15 ago, and we're hoping that in the next couple
16 big part of our job. 16 of months we'll have an opportunity to see
17 COFFEY, Q.C.: 17 whether that methodol ogy has been put to good
18 Q. Andinrelation to Government, what isthe-- 18 use and has made a difference in the system.
19 liaison or advocacy with Government, primarily |19 COFFEY, Q.C.:
20 involves what? 20 Q. Now istheNLMA recognized by law, by statute?
21 MR.RITTER: 21 MR.RITTER:
22 A. Well, it happenson a number of levels. 22 A. Yes,itis. Therearerealy three, well, two
23 Primarily, we would be dealing with senior 23 laws and there's, of course, atradition. The
24 officials of the Department, ranging anywhere 24 Canada Health Act has provisions whereby all
25 from the medical consultant to the deputy 25 provinces that participate in the public

Page 258 Page 260

1 minister on sort of ongoing operational issues 1 insurance system have to provide for an

2 that crop up around the province. Similarly, 2 arrangement whereby physicians can

3 wewould have engagement with the political 3 collectively negotiate their compensation

4 sector, meaning the Minister of Health. 4 arrangements, and typically, that would be an

5 COFFEY, Q.C.: 5 organization such asourselves. Thereis--we

6 Q. Inrelation towhat? What would be--primarily 6 have counterparts in every province and

7 money, | takeit? 7 territory across the country who are mandated

8 MR.RITTER: 8 to do pretty much the same thing as us.

9 A. Sorry? 9 Aswell, the Medical Act of 2005, the
10 COFFEY, Q.C.: 10 objects of the NLMA are entrenched in that Act
11 Q. Money? 11 and | can, you know, refer you to some of the
12 MR. RITTER: 12 key objects: promoting and advancing medical
13 A. Not necessarily. It would certainly not be 13 and related artsand science; furtherance of
14 exclusively money. Money iscertainly an 14 measures designed to improve health and
15 issue. Money typically would comeup ina 15 prevent disease and disability, that sort of
16 situation where you're really at the 16 thing; promote measures designed to improve
17 negotiating table and | would say in recent 17 standards of hospital and medical services,
18 years, the engagement on issues concerning 18 and so on.
19 money tend to involve more the Minister of 19 Aswell, the tradition has been that we
20 Finance and the Treasury Board officials than 20 are the sole representatives in negotiations
21 it would the departmental officials at Health. 21 and that’ s been entrenched in certainly every
22 But there are frequent issues with 22 memorandum of agreement that we've entered
23 respect to operations, whether it's having 23 into with a government since I’ ve been around,
24 adequate OR time, whether it's having--you 24 and so all of the compensation arrangements

25 and other operational arrangements involving
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1 physicians are signed on their behalf by the 1 services the institution wants the physician
2 NLMA. 2 to undertake and so on, and the privileging
3 COFFEY, Q.C. 3 process has severa stepsleading up toit,
4 Q. Andin thelatter part of your answer just 4 including credentialling. So in addition to
5 then, you referred to that, the tradition, | 5 the licensure that occurs within the College
6 takeit. 6 institution, each individual health care
7 MR.RITTER: 7 delivery ingtitution is required to check the
8 A. Yeah 8 credentials and make a determination as to the
9 COFFEY, Q.C.: 9 suitability and the €eligibility of the
10 Q. Your understanding, is that by law or 10 individual to work in their institution.
1 tradition or both? 11 COFFEY, Q.C.:
12 MR.RITTER: 12 Q. In this context now, each hedth care
13 A. Wdl, I think it'sby law. 13 authority, | takeit?
14 COFFEY, QC. 14 MR.RITTER:
15 Q. Bylaw? 15 A. Correct.
16 MR.RITTER: 16 COFFEY, Q.C.
17 A. Bylaw. | guessthe lawsuit precedes the 17 Q. Andwhat's your understanding astowho or
18 tradition. 18 what body within the health care authority is
19 COFFEY, Q.C.: 19 charged with actually doing that?
20 Q. Yes. It'smy experience most of thetime, 20 MR.RITTER:
21 yes. With respect to--and just so the 21 A. Sorry?
22 Commissioner understands this, then if a 22 COFFEY, Q.C.
23 physician wantsto act asa physician in 23 Q. What part of ahealth care authority actually
24 Newfoundland, what is he or she required to 24 deals with privileging, do you know?
25 do? 25 MR.RITTER:

Page 262 Page 264
1 MR.RITTER: 1 A. Yes. There susualy acredentials committee.
2 A Wdl- 2 Now that’s somewhat in transition right now,
3 COFFEY, Q.C. 3 although there haven't been major changes
4 Q. Youknow, they’refinishing medical school or 4 contemplated in the areaof credentialling,
5 they’re, you know, finishing their residency 5 but typically, it's a peer process. Thereis
6 somewhere, whatever, they're coming from 6 acredentialling committee that’ s established
7 wherever, what is required of them? 7 within each institution and its composed
8 MR.RITTER: 8 primarily of physicians who make a
9 A. Wadll, themost significant requirement is 9 determination using various procedures that
10 licensure, and that, of course, the provisions 10 they establish within their particul ar--under
11 for license involve all the academic 11 their particular bylaws.
12 requirements and the training requirements and 12 COFFEY, Q.C..
13 so on. The arrangements for licensure and the 13 Q. Andisthiscredentialling committee part of
14 management of the licensure processishandled |14 the MAC, do you know?
15 by the College of Physicians and Surgeonsin 15 MR. RITTER:
16 our province, notby us. Wehavea close 16 A. They're associated with the MAC. As | say,
17 working relationship with them, but the 17 the bylaw processthat governsall of this
18 licensure is their responsibility. 18 stuff is presently in the process of being
19 Now apart from having alicense, if a 19 modified, and whilethereis consistency in
20 physician is working in a particular health 20 some areas from health authority to health
21 care setting, they need to acquire 21 authority, it has not yet been determined, as
22 privileging. Privilegingis aspectrum of 22 far as| can see, that every health authority
23 entittement to perform certain activities 23 will have exactly the same proceduresin place
24 within a particular setting, and so it varies, 24 for this.
25 depending on the physician, what kinds of 25 COFFEY, Q.C.
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1 Q. Andthisprocessof atering or modifying the 1 bylaws were perceived to be medical staff
2 bylawsthat govern the practice of medicine 2 bylaws and typically it was the medical staff
3 within different authorities or across the 3 that would design and manage that process.
4 province, for that matter, when did that 4 Theinteresting thing--and within, for
5 begin, the modification process? 5 example, the draft bylawsthat are--that we
6 MR.RITTER: 6 are now working on with Eastern Health, there
7 A. Themodification process began shortly after 7 are provisions for what we call a medica
8 the amalgamation, the integration of the 8 staff organization or a medical staff
9 various health boards. It unfolded over a 9 association which isrealy part of that
10 period of time and interestingly enough, the 10 process. Soit isevolving. Thereare a
11 physicians who typically would be involved in 11 number of physicians that have felt that all
12 bylaws affecting them were not actually 12 of the bylaw process should have been
13 consulted until later onin the process. So 13 medically driven, and there certainly should
14 therewas agroup of people--we never were 14 have been alot more medical inputin the
15 quite clear on who exactly undertook preparing 15 earlier days. I’m not sure, in my own mind,
16 what has now been deemed asdraft bylaws. 16 whether it should be entirely medical, because
17 That would have--and that unfolded for, | 17 there are other professionalsinvolved and,
18 guess, over ayear, and then | approached the 18 you know, perhaps nomenclatureis something
19 Department asking about what was happening and 19 that needsto be clarified, and | certainly
20 then saw drafts and made comments on some of 20 tried to do a bit of consciousness raising
21 the draft material and we certainly advocated 21 with our membership about that, you know,
22 in terms of more physician involvement in that 22 helping them understand that, you know, what
23 process, and that’s now occurring, and is 23 these bylaws are certainly govern, to agreat
24 still sort of in midstream. 24 extent, the medical profession, but they also
25 COFFEY, Q.C.: 25 go beyond that, and so it shouldn't
Page 266 Page 268
1 Q. And these bylaws, when they’re concluded and 1 necessarily be entirely medically driven, but
2 finally enacted as new bylaws, you expect them 2 for sure, there ought to be some very serious
3 to cover what sorts of subjects? 3 meaningful input by physicians in that
4 MR.RITTER: 4 process.
5 A. Wadll, privileging, credentialling, discipline, 5 COFFEY, Q.C.:
6 you know, that sort of thing. | would say 6 Q. What stageisthat development of the bylaws?
7 issues like privacy, confidentiality, quality 7 Whereisit and who's-to usea phrasel’ve
8 assurance, all of those things should really 8 used otherwise, who' s driving the bus?
9 be part and parcel of the governance process, 9 MR.RITTER:
10 the relationships of different people, 10 A. Wdl, what's been happening there is the
11 authorities of different committees, you know. 11 administration at Eastern Health had asked--
12 Essentially all of the, I guess, the blueprint 12 well, let metake astep back. We expressed
13 or the DNA that governs the governance, so to 13 some serious concernsto the Deputy Minister
14 speak, and so, as | say, that’s still kind of 14 and to the Minister sometime ago about the
15 midstream. 15 fact that the process was unilateral and
16 COFFEY, Q.C.: 16 insisted, and in fact communicated a number of
17 Q. And- 17 concerns to the Minister and the Deputy
18 MR.RITTER: 18 Minister and the health authorities about the
19 A. Now | should say, if I--just to clarify, there 19 draft bylaws that were presented to us.
20 isabit of confusionin some circles about 20 COFFEY, Q.C.:
21 bylaws, and like everything else, it'sabit 21 Q. If I could, just on that point -
22 of an evolutionary process, but historically, 22 MR.RITTER:
23 and again, now |’ll usethe word tradition, 23  A. Yeah.
24 and I’'m not sure how much of itislinked or 24 COFFEY, Q.C.
25 rooted in legidation, but historically, 25 Q. -toget some sense of the -
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1 MR.RITTER:
2 A. Thekind of concerns?
3 COFFEY, Q.C.
4 Q. Wdl, that and thetemporal aspect of this.
5 Who wasthe Minister and Deputy Minister at
6 the time?
7 MR.RITTER:
8 A. Ministerialy, the only person I’ ve dealt with
9 isRoss Wiseman. Deputy minister wise, it’s

© 00 N o ok~ WODN P

Page 271
profession.
Y ou asked the question before, I’m sorry,
| guess | went off on abit of atangent, but
you asked the question as to where do we stand
now.

COFFEY, Q.C.:
Q. Yes
MR. RITTER:

A.

In Eastern Health, what happened was the

10 been primarily--it began with John Abbott and 10 authorities designated a physician, it happens
11 then continued with Robert Thompson. Some of |11 to be Dr. Benvon Cramer, who led--who pulled
12 the concerns we had on amacro level weresort |12 together a team of physicians representing
13 of the shifting of authorities and the sort of 13 different services and sort of--and
14 consolidation of authority and power into a 14 essentially took the draft and analyzed it and
15 lot fewer people’ s hands. We were concerned 15 has introduced a series of amendments and
16 about the diminishing of contact or 16 modifications to that particular document, and
17 opportunity for physicians or particularly 17 | hasten to add that | was invited to
18 physician leaders, people, for example, who 18 participate in that process and have done so.
19 might be thechair of the medical staff 19 It was our feeling that because Eastern Health
20 organization, to have direct accessto the 20 was the most complex of the four health
21 Board of Directors. The draft that we were 21 authorities, that if we could develop a useful
22 given put atremendous amount of authority or 22 product for Eastern Health, the other three
23 consolidated the authority into the hands of 23 health authorities could benefit, could take
24 the CEO. We were concerned at the time that 24 whatever parts of that worked for them and put
25 that was readlly, in many respects, diluting 25 them to good use.
Page 270 Page 272
1 the checks and balances in the system. 1 Needlessto say, there are elementsin
2 And as you know from--it came up 2 the Eastern Health set of bylaws that wouldn’t
3 certainly at the symposium that you folks 3 cover other health authorities, you know,
4 sponsored last April, you know, there needs to 4 relationships with the medical school, things
5 be mechanisms in the system that enable 5 of that nature, and of course, Eastern Health
6 important stakeholders, such as physicians, to 6 being the tertiary centre and so on.
7 be able to--when they have a concern, to be 7 So Benvon Cramer pulled together a group
8 ableto addressthat concern ina way that 8 of physicians and we worked on several, quite
9 leadsto asolution. Sowe were concerned 9 anumber of drafts. We'renow at the point
10 that there would be a gap in the opportunity 10 where the draft material was sent without
11 for physicians to exercise that obligation and 11 prejudice tothe health authority people,
12 responsibility and we made that known. 12 namely John Guy and Oscar Howell, to have a
13 We did send aletter with alist of about 13 look at what, concurrent with our seeking
14 10 or 12 concerns wehad. I'mnot sure 14 legal advice to simply look at the product
15 whether | submitted that to you folks or the 15 we've developed and make sure that from a
16 health authority did. I'm essentially 16 legal perspective we were, you know, within
17 covering some of the key concerns, you know, 17 the boundaries we needed to be in and that we
18 that we communicated at the time. 18 weren't doing anything foolhardy. Sothat’s
19 When | discussed this with Minister 19 where the processis at right now.
20 Wiseman, he reassured us that there would be 20 COFFEY, Q.C.:
21 no implementation of these bylaws until such 21 Q. When wasthat -
22 time as we had a reasonable period of 22 MR.RITTER:
23 consultation and could come to a mutual 23 A. We've, by the way, we' ve posted, we' ve posted
24 understanding that the bylaws made sense, both 24 al of the drafts on our website and invited
25 for the health authorities and for the 25 physicians from around the province to look at
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1 the drafts and to comment or seek 1 A. They should be coveringthem. Andas | was
2 clarification on any of the elements in the 2 saying, thank you for raising the question.
3 drafts so they could--so that we were 3 Therewas something | neglected to mention.
4 basically sharing technologies. 4 And I'll get to the quality assurancein just
5 COFFEY, Q.C.: 5 amoment. Another example of why bylaws are
6 Q. Whenwasthislast sentto Dr. Guy? | just 6 really works in progressand there’s always
7 trying to get some sense of the timing. 7 something new that comes up, one of the things
8 MR.RITTER: 8 that came up recently was--and | raised it at
9 A. Thelast version would have--probably about 9 the part 2 at the Symposium wasthe whole
10 three or four weeks ago. 10 question of confidentiality within the
11 COFFEY, Q.C.. 11 organization. And as you know, Eastern Health
12 Q. Okay. And do you have any--I take it without 12 waslooking to introduce a confidentiality
13 committing yourself, are you able to offer any 13 requirement that physicians would be required
14 opinion as to when it might be anticipated 14 to sign, and that document involved both
15 that there’'ll be afinal version? 15 patient confidentiality, but it involved other
16 MR. RITTER: 16 forms of confidentiality. Wehad aproblem
17 . I tell you, you know, bylaws, | guess, are 17 with that. We referred itto our lega
18 awaysworksin progress. 18 counsel. They gave us areading on and we've
19 COFFEY, Q.C.: 19 since written to the minister and passed the
20 Q. Sure. 20 information on to Eastern Health. Again, our
21 MR.RITTER: 21 view isthat it'saresolvable problem. We
22 A. What | think we need to do and what we talked 22 would be quite willing to endorse signing an
23 about in the last week or so was the fact that 23 confidentiality agreement that was intended to
24 wethink that we are probably 80 percent of 24 support the Privacy Act andto protect, you
25 the way there in termsof finding common 25 know, information, patient information. We
Page 274 Page 276
1 ground between the needs of the physicians and 1 felt that there were better measures to ensure
2 the needs of the health authority. What we 2 that organizational confidentiality was
3 were going to proposewas onceour lawyer 3 handled perhaps through bylaws, through,
4 looked at the material and gave it their 4 perhaps through aletter of understanding when
5 blessing, that we could agree on finding a way 5 taking employment, but that the bylaws would
6 to implement all of that common ground, which 6 aso haveto include, for instance, measures
7 is the most significant stuff, and then agree 7 or aprotocol if someone had a concern about
8 on aprocessto finish thework that’s still 8 an organizational matter, a methodology that
9 undone, so at least alot of it would, of the 9 they could pursueto find corrective action or
10 stuff that’ s been done could be anchored and 10 to have the matter that they wanted to address
11 introduce a sort of sense of normalacy to the 11 addressed with some ground rules rather than
12 process. Because | think, understandably, 12 simply providing a universal carte blanche
13 everybody isfeeling a bit awkward not really 13 control to the health authority.
14 knowing, you know, where things stand, whether |14 COFFEY, Q.C.:
15 the old bylaws still apply, whether the new 15 Q. Andyou were-
16 bylawsarein effectandso on. So it'sa 16 MR.RITTER:
17 bit, it isabit of a conundrum for the people 17 A. Sothat’sstill in the works.
18 involved. 18 COFFEY, Q.C.:
19 COFFEY, Q.C.: 19 Q. That'sintheworks. The peer review?
20 Q. Now, inrelationto the aspect of the matter 20 MR.RITTER:
21 involving these bylaws, | take it, would cover 21  A. Yes, that's also being integrated into the new
22 the conceptssuch as peer review, quality 22 set of bylaws. | have to confess, that part
23 assurance reviews? Do you know if they cover 23 of it | wasn't part, | did not participate in.
24 those? 24 | know there’s been some work done on it and
25 MR.RITTER: 25 it's part of the package that’ s being reviewed
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1 by the lawyers and that’s been submitted to 1 consensus amongst many, many physicians, not
2 John Guy and Oscar Howell, so that’ s that. I, 2 necessarily always so easy to do.
3 myself, did raise concerns about quality 3 COFFEY, Q.C.
4 assurance. Itwas my--it was our view, | 4 Q. Andisityour understanding that these draft
5 shouldn’t personalize, it’s our collective 5 bylawsin respect of, or the provisions in
6 view that the quality assurance components are 6 respect of peer review or quality assurance or
7 not clear enough, they’'re essentially very 7 both would come into play whenthere's an
8 general in nature, and need to be far more 8 adverse health event involving a physician?
9 specific if they are to be seriously 9 MR.RITTER:
10 implemented. And so, we noticed, for example, |10 A. | would surehopeso. Again, | haven't been
11 intheoriginal draft of the bylaws that we 11 involved directly in the peer review part of
12 received, when we reviewed them initialy, we 12 things.
13 noticed that there were many, many references 13 COFFEY, Q.C.:
14 in the bylaws to ensuring that physicians 14 Q. Whoisinvolvedinthat, who's -
15 exercised caution and serious attention to 15 MR.RITTER:
16 matters that involved spending money, but not 16 A. It'sthephysician group. It would be, I'm
17 a commiserate amount of attention being paid 17 trying to remember some of the names of the
18 to quality assurance and patient safety and we 18 people. Benvon Cramer chaired the group,
19 wanted to see more of abalancein that area. 19 there's a Cathy Popiaduk who’ s been involved,
20 COFFEY, Q.C.: 20 there--Dr. Barry Roseis involved in the
21 Q. And so under the bylaw, draft bylaws as they, 21 process. A cross section of physicians.
22 you understand them now to be, peer review and |22 COFFEY, Q.C.:
23 quality assurance, are they treated the same 23 Q. Sir, | want to return then to the part of the
24 way within the bylaws? 24 NLMA’s function dealing with negotiations
25 MR.RITTER: 25 involving financial arrangements.
Page 278 Page 280
1 A. They've been--they’ve been modified. Again, 1 MR.RITTER:
2 we're not--I would have liked to see them even 2 A. Um-hm.
3 more rigorous, but again, | think we have to 3 COFFEY, Q.C.
4 move forward and | think, you know, you don't 4 Q. Okay. How doesthat, in ageneral way, work,
5 necessarily get perfection instantly. And | 5 inthe sense of isit donefor a period of
6 think aslong as we have an understanding that 6 time, on whose behalf isit done, how isit
7 thisis aprocess of continuous refinement and 7 handled? Perhaps you could just tell -
8 recognition by all parties, you know, that in 8 MR.RITTER:
9 good faith we can work towards improving, that 9 A. Sure
10 things don’t have to be, you know, absolutely 10 COFFEY, Q.C.:
1 perfect at the outset. 11 Q. -the Commissioner?
12 COFFEY, Q.C. 12 MR.RITTER:
13 Q. So, | takeit thenthat would it be fair to 13 A. Wdl, we're actually gearing up for our next
14 summarize the situation as it exists today 14 round of negotiations. The current memorandum
15 that is being worked on, no actual estimated 15 of agreement that we have with the government
16 time of arrival, asit were, that you could - 16 expires on September 30th, 2009, which is
17 MR. RITTER: 17 about ayear and a, just alittle under ayear
18 A. | would encourage, | certainly would like to 18 and a half away. Typically what wedoiswe
19 see our membership to the extent that they’re 19 organize a group of committees dealing with
20 involved in endorsing this, I'd like to see 20 variousinterest groups within the medical
21 something definitive by September, you know, |21 community to oversee a number of exercises
22 certainly beforethefall. That would be--I 22 that we undertake. Thelast agreement, for
23 think that’sin everybody’s best interest to 23 example, is, | believe, a threeand ahalf
24 aim for that. But again, that’s my particular 24 year agreement. We hadn't been on the
25 view onthings. But we haveto find a 25 government’sfiscal cycle, soit was, there
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1 was a half year built into it to sort of come 1 wego through that refinement process and--

2 on stream with their particular cycle. But 2 excuseme. That'll doit. Sowe go through

3 essentially it involves afairly extensive 3 that refinement process and then engage. Now,

4 consultative process which we will be 4 so going back to sort of what happens between,

5 launching at the end of thismonth. And it 5 between negotiations.

6 involves, first of all, inviting every member 6 COFFEY, Q.C.:

7 of our community to answer a series of 7 Q. Yes

8 guestions about the priorities, the problems, 8 MR.RITTER:

9 the issues that they’ re confronting on a day- 9 A Issuesarise. Anexample, and | think avery
10 to-day basis asa way of harvesting the 10 applicable example would be the situation with
11 things, the information about the things that 11 pathology. Governments tend to and certainly
12 areimportant to them. And then we sort of 12 was the case in our last round of negotiations
13 take all that information from that particular 13 where government will say, you know, thisis
14 source and consolidate it into, | would say, a 14 the ceiling of what you're going to get for
15 discussion paper that’ s then recirculated. In 15 al your doctors. And -
16 addition to that, the president and myself and 16 COFFEY, Q.C.:
17 others travel around the province and go 17 Q. If wecould, because make it concrete now for
18 directly to sitesto meet with physicians on 18 the Commissioner. The last round of
19 their own turf, so to speak, and talk to them 19 negotiations was when, do you recall?
20 about the things that are important to them. 20 MR.RITTER:
21 In addition to that we survey the national, 21 A. |toldyouI’m bad with dates. Work backwards
22 the national scene. Welook at the different 22 with me. We're ayear and ahalf away from
23 provincial arrangements. And the reason we 23 the end of this agreement, so we' re two years
24 haveto do that is, oneisto learn some best 24 into the agreement, so that would have been
25 practices, but asoif yougo back to the 25 two years ago.

Page 282 Page 284

1 comment | made earlier about competition, 1 COFFEY, Q.C.:

2 competitiveness and the laws of the 2 Q. So 2006 sound about right?

3 marketplace and the difficulties with respect 3 MR.RITTER:

4 to competition, it’simportant that we somehow 4 A Yeah

5 maintain some form of competitive positioning 5 COFFEY, Q.C.:

6 sowe don't find ourselves ina situation 6 Q. Okay.

7 where we're unable to attract or retain, for 7 MR.RITTER:

8 that matter, the physician cadre that we 8 A. Yeah

9 require. Sothat’s, asl say, it'saseries-- 9 COFFEY, Q.C.:
10 it goes on for about ayear. We have the 10 Q. How didthe, in particular involving how the
11 right to ask to enter into negotiations 180 11 pathologists ended up where they did when the
12 days before the agreement expireswhich we 12 agreement was signed in ' 06, perhaps you could
13 intend to do. Sowe'll be spending the next 13 take the Commissioner through that as a
14 nine months working very rigoroudly in putting |14 concrete example of -
15 together aproposal to government. Now, in 15 MR. RITTER:
16 addition to that, there are from time to time 16 A. Yeah, sure.
17 circumstances that arise that aren't 17 COFFEY, Q.C.:
18 exclusively monetary in natureand problems 18 Q. - what's happened?
19 that need to be fixed relative to--1 have to 19 MR.RITTER:
20 apologize, that’ s probably my phonein there. 20 A. Wéll, what happened as, as you--1 don’'t know
21 COFFEY, Q.C. 21 how commonly informed people are about this,
22 Q. Youcanturnit off if youlike. 22 but -
23 MR.RITTER: 23 COFFEY, Q.C.
24 A. Oh,okay. If I canfindit. I rushed over 24 Q. Assume nothing.
25 here, so I’'m terribly sorry. So essentially 25 MR.RITTER:

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 281 - Page 284




June 11, 2008

Multi-Page™

Inquiry on Hormone Receptor Testing

Page 285 Page 287

1 A Okay. So- 1 activity that have to take place; one stream

2 COFFEY, Q.C. 2 of activity where you'relooking at all the

3 Q. Assumewe know nothing about it. 3 different servicesin and of themselves, apart

4 MR.RITTER: 4 from the financial aspects of it and saying,

5 A. Negotiationsin thelast round were based on 5 look, urology or pathology or vascular

6 what they call pattern bargaining where a 6 surgery, here’'s what's going on, here'sthe

7 limit was set, everybody was told this is what 7 problem we're having, here' swhat we need to

8 you're going to get and that’sit and that’s 8 anticipate for the future. What options do we

9 al. And theproblem for us with that 9 haveto fix the problem? And, of course,
10 particular situation is that when you--if you 10 ultimately money will come into play, but it’s
11 want to introduce specific areas of 11 much bigger than just negotiating a
12 difficulty, like pathology, which is something 12 compensation package, and that’s why in many
13 we had been advocating for for quite some 13 provinces today what you have, rather than a
14 time, if you introduceit in the context of 14 sort of cross the board kind of agreement, is
15 the negotiations, you’ re robbing Peter to pay 15 a breakdown or sort of adivision where block-
16 Paul. The cost at the time, we were looking 16 funding arrangements are negotiated for
17 to get them as a bare minimum the $60,000 odd |17 individual services areas, depending on the
18 bonusthat all the oncologists got on the 18 circumstances and the needs of that particular
19 basisthat most of thework that they did 19 area. And | think that somehow speaks a bit
20 related to cancer and so on. If we would have 20 tothekind of problem that we're having in
21 agreed to give them, to include the 21 the area of pathology. You know, we kind of
22 pathologistsin that round of negotiations, it 22 rang the alarm bellsfor quite sometime, we
23 would have taken money away from everybody |23 were very concerned, you know, about the
24 elsein order to accommodate them. Sowe, 24 messages we were getting from our pathologists
25 what we did was, | told the government that we 25 about the workload, about the stresslevel,
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1 weren't prepared to do that and | asked them 1 about the shortage of staff, about their fear

2 and they agreed, | believe it was Lyola 2 that, you know, they can’t keep working like

3 Sullivan at the time, that we would deal with 3 this indefinitely and so on, and our hope was

4 that issue independently, that that would be 4 and to be very honest about it, to reveal sort

5 dedlt with as anad hocissue. And that 5 of our poker handinasense. Our original

6 raises, | think, an important principle that’s 6 intent, we felt that when wefirst started

7 worth noting in terms of the whole planning 7 negotiating with government that actually the

8 process and the way funding is allocated in 8 money we needed to attract more pathologists

9 the health care sector. Fixing health care 9 was more than that $60,000.00 but we felt that
10 problems and defining the urgency of a 10 we needed to walk before we run and we felt it
11 particular health care problem does not belong 11 would be a fairly easy compelling case to
12 at a negotiating table where you're dealing 12 make, to give them that $60,000.00. We found
13 with compensation. Every service in the 13 out over time that that wasn’ t--that it wasn’t
14 province has aunique set of circumstances 14 going to be quite so simple, so that's
15 that involve perhaps compensation indirectly 15 basically what happened.
16 because in most instances the fight that we're 16 COFFEY, Q.C.
17 fighting is trying to get enough of a 17 Q. Okay, sir, so your own experience here in
18 particular group of physicians into the 18 Newfoundland goes back to around 2000, 2001 or
19 province, sothe compensation isan issue 19 s0?
20 because that’ s one of the incentives you need 20 MR.RITTER:
21 to attract peoplein here, But if you include 21 A. Whenl first came?
22 al of that into a pattern bargaining 22 COFFEY, Q.C:
23 arrangement, it just won’t work. So our view 23 Q. Yes.
24 isthat really what needsto happen isthat 24 MR.RITTER:
25 there needsto bekind of two streams of 25 . Yes.
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1 COFFEY, Q.C. 1 oncologists. The way that worksisin, there
2 Q. Soyouwould have been here for the, was there 2 are standards in Canadafor what a normal
3 acontractual arrangement between the NLMA and | 3 workload would be for aradiation oncologist
4 the government around 20037 4 and for amedical oncologist. | believe for
5 MR.RITTER: 5 radiation oncology the standard workload
6 A. 2002. 6 measurement would be 185 new patients a year;
7 COFFEY, Q.C.: 7 for medical oncologists, about 140 patients a
8 Q. 2002. And that lasted until when? 8 year. Becausewe were short handed a few
9 MR.RITTER: 9 years ago, and we were unable to attract
10 A. That was afour-year--yeah, that was afour- 10 physicians, we negotiated an arrangement
11 year agreement, | believe. 11 whereby the physicianswho were here who
12 COFFEY, Q.C.: 12 tackled or took care of the patients over and
13 Q. Andthat particular agreement in’02 - 13 above that threshold, were paid a fixed amount
14 MR.RITTER: 14 of money per extra patient. And that would be
15 A. Theagreement was signed in 2002, but it was 15 covered under what we call an APP.
16 retroactive back to 2001, | believe. 16 COFFEY, Q.C.:
17 COFFEY, Q.C.: 17 Q. Wasthat negotiated during the -
18 Q. Okay, and it extended out until - 18 MR.RITTER:
19 MR.RITTER: 19 A. No, that wasan independent ad hoc kind of
20 A. Until thisone. 20 negotiation, and we have similar agreements,
21 COFFEY, Q.C. 21 for example, that are negotiated outside of
22 Q. Until 2005 or so, | take it? 22 the--what we call the master agreement. For
23 MR.RITTER: 23 example, emergency servicesin St. John’s, we
24 A. Yeah. 24 have an APP where we negotiate a certain
25 COFFEY, Q.C.: 25 amount--a block of money that allows the
Page 290 Page 292
1 Q. Wasthe’02 one ablock-funding arrangement? 1 people who run the emergency service to
2 MR.RITTER: 2 deliver the services that are required.
3 A. No, it was aMemorandum of Agreement that 3 COFFEY, Q.C.:
4 covered feefor service, fee scales, aswell 4 Q. Now theoncologist’s stipend, when does that
5 as salary scales for the salaried physicians. 5 go back to or where does that go back to?
6 We have two types of compensation--well really | 6 MR.RITTER:
7 three, but most physicians inthe province 7 A. I'dhaveto check that, that goes back, oh,
8 work on afee for service basis where there's 8 two or three years ago, maybe alittle longer.
9 a schedule and every procedure has a 9 COFFEY, Q.C.:
10 particular amount of money associated with it. 10 Q. Sointhe 2002 contract, that didn’'t exist at
11 About 60 percent of our physicians work under 11 the time?
12 that kind of an arrangement. In addition to 12 MR. RITTER:
13 that, about 40 percent of our physicians work 13 A. lcan'tsay for sure, I'd haveto check into
14 on asalary scale. There are two scales. One 14 it.
15 scaleisgeared to genera practitionersand 15 COFFEY, Q.C.:
16 another oneis geared to specialists. And the 16 Q. Okay, so but oncologists, medical oncologists,
17 salary scales, the grids that exist are 17 radiation oncologists, | take it there are
18 negotiated through each agreement, and that’s 18 other kinds of oncologists?
19 essentially how it works. Inaddition to 19 MR.RITTER:
20 that, we have about a dozen and a half, what 20 A. Ohyes.
21 wecall APPs, which are essentially block- 21 COFFEY, Q.C.
22 funding arrangements for specialized services. 22 Q. A number of other specialists.
23 One example of an alternate payment plan, we 23 MR.RITTER:
24 call it, isthe extraworkload arrangement 24  A. There are pediatric oncologists, gynecological
25 that we havefor theradiation and medical 25 oncologists, hematol ogists sometimes identify
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1 themselves as oncologists aswell, they doa 1 A. Yeah, from asalary perspective, thefield has
2 lot of work with blood cancers and so on. 2 been fairly level, until recently. As| think
3 COFFEY, Q.C.: 3 most of you know in the last month or so, the
4 Q. Sowouldthose doctors who, either would be 4 government announced anew salary scalefor
5 commonly referred to as oncol ogists or might 5 pathologists and oncologists -
6 call themselves oncologists, they're 6 COFFEY, Q.C.:
7 hematologists but they’'re actually doing 7 Q Or a least for, | take it, certain
8 oncology work, would they fall into the 8 oncologists?
9 category of specialists? 9 MR.RITTER:
10 MR. RITTER: 10 A. Correct, correct, thank you for -
11 A. Oh yes, in fact, they would be in some 11 COFFEY, Q.C..
12 instance | would call them subspecialists. 12 Q. Which ones are they?
13 COFFEY, QC. 13 MR.RITTER:
14 Q. Now thissalaried scale recognizes GP's. 14 A. That would be dtrictly the medical and
15 MR. RITTER: 15 radiation oncologists. Andin fact, you're
16 A. Yes 16 quite correct, there' s been quite an outcry by
17 COFFEY, Q.C.: 17 other oncologists about sort of level playing
18 Q. And recognizes specialists? 18 fields, so that isclearly anissue. But the
19 MR.RITTER: 19 issue of relativity within the medical
20 A. Correct. 20 profession has been along-standing one and
21 COFFEY, Q.C. 21 because most specialists or subspecialists
22 Q. Isthere any particular classification for 22 have, you know, fairly similar training and go
23 subspecialists? 23 through some pretty rough, you know, difficult
24 MR.RITTER: 24 circumstances getting to where they are, and
25 A. No. 25 yet, there are some pretty serious gaps. For
Page 294 Page 296
1 COFFEY, Q.C. 1 example, between pathology, especially, you
2 Q. So the subspecialists would fall under 2 know, before al these changes and say,
3 specialists? 3 radiology which is another diagnostic
4 MR.RITTER: 4 speciality, there’ s a huge disconnect in that
5 A. Correct. 5 area. And sothereis, you know, thereisa
6 COFFEY, Q.C.: 6 needto find a way to create amore level
7 Q. Is there any differentiation between the 7 playing field amongst the different
8 specialists within that? 8 speciaties. The challenge though, aswell,
9 MR.RITTER: 9 what sort of compounds, what makes the issue a
10 A. Yes, are you talking from a monetary 10 lot more complex than ssimply saying we need to
11 compensation - 11 havea moreof alevel playingfield, are
12 COFFEY, Q.C.: 12 again the laws of the marketplace and the
13 Q. Yes, monetary perspective. 13 potential to attract the supply. The supply
14 MR.RITTER: 14 issue becomes really important, so if thereis
15 A. Yes, | think it'sfair to say that within the 15 avery short supply of aparticular type of
16 health care system, through evolution, what 16 specialists, the likelihood is that thereis
17 you haveis sort of, how do | put this? Some 17 going to be alot more financial incentives
18 disconnects interms of thelevel playing 18 introduced to try to attract the few that are
19 field, so you have, again, and you haveto 19 there.
20 make a distinction here between fee for 20 COFFEY, Q.C.:
21 service physicians and salaried physicians. 21 Q. The Commissioner, I'd like to put thisin some
22 COFFEY, Q.C. 22 sort of context, vis-a-vis pathology within
23 Q. Yes,and I'monly taking about the salary 23 Newfoundland and, you know, what their
24 ones at this point. 24 experience as been, as a group, to your
25 MR.RITTER: 25 knowledge during your time here, in relation
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1 to their compensation, okay? In the '02 1 Q. So whether youwere a pathologist or an

2 round, how would the pathologists within 2 oncologist or a pediatrician?

3 Newfoundland have fallen into the specialist 3 MR.RITTER:

4 salary classification? 4 A, Wdl with the exception of the medica and

5 MR.RITTER: 5 radiation oncologists, who had that extra

6 A. Yes 6 arrangement, but the salary scale was

7 COFFEY, Q.C.: 7 consistent.

8 Q. At the time, would there have been any 8 THE COMMISSIONER:

9 distinction between them and other 9 Q. Okay.

10 speciadists, like so many dollars for a 10 MR. RITTER:

11 specialist? 11 A. Okay, so even the medical and radiation

12 MR. RITTER: 12 oncologists still had the same salary -

13 A. No, every specialist would have been the same. 13 COFFEY, Q.C.:

14 COFFEY, Q.C. 14 Q. Samebasesaary.

15 Q. Same, okay. And would it vary depending upon |15 MR.RITTER:

16 your years of service? 16 A. Samebase salary but had an extra bonusto

17 MR.RITTER: 17 address -

18 A. Yes, there are provisionsthere for seniority. 18 COFFEY, Q.C.:

19 COFFEY, Q.C. 19 Q. Sothatwasin’02, inthat -

20 Q. Butinthemain, it wasthey were specialists, 20 MR.RITTER:

21 recognized as speciaists, lumped into 21 A. Yeah, the previous agreement.

22 specialists or grouped as specialists and were 22 COFFEY, Q.C.

23 there for, depending upon their years of 23 Q. Previousagreement, okay. In’02 when that

24 service, paid acertain amount of money, 24 agreement was signed, coming out of that

25 whatever was stipul ated? 25 agreement and into ' 03, that era, pathologists
Page 298 Page 300

1 MR.RITTER: 1 were paid on the specialist salary scale?

2 A. Correct. 2 MR.RITTER:

3 COFFEY, QC. 3 A. Correct.

4 Q. For their service. And that, | take it, 4 COFFEY, Q.C.:

5 applied no matter how much or how--in effect, 5 Q. With no bonus, no differential ?

6 how little they worked. And I'm not 6 MR.RITTER:

7 suggesting they didn’t work alot. 7 A. Correct.

8 MR.RITTER: 8 COFFEY, Q.C.

9 A. Yeah 9 Q. Exceptonthe scalefor the years of service.
10 COFFEY, Q.C.: 10 At that time, | take it were the oncologists
11 Q. I'mjust saying between doctors themselves, 11 paid the same at that time?

12 there was no distinguishing, if you worked on 12 MR. RITTER:

13 a staff position, you were paid whatever 13 A. Intermsof the salary scale, yes.

14 amount - 14 COFFEY, QC.

15 MR. RITTER: 15 Q. Okay. There was another set of saary
16  A. If youwereaspecialist and you had so many 16 negotiationsin 05/’ 06, that era.

17 years of service, thisiswhat you got. 17 MR. RITTER:

18 THE COMMISSIONER: 18 A. Yes

19 Q. Andis that just for pathologistsor would 19 COFFEY, Q.C.:

20 that work across the board for peoplewhowere {20 Q. | gather I'm about right, just from doing the
21 staff specialists? 21 arithmetic.

22 MR.RITTER: 22 MR.RITTER:

23 A. Upuntil the recent decision by government, it 23  A. Yes,what I'll doiswe'll verify all those
24 was the same for every single specialist. 24 numbers for you.

25 THE COMMISSIONER: 25 COFFEY, Q.C..
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1 Q. Sure if you would please. Butwhat I'm 1 Q. Nor for pathologists.
2 trying to get some sense for the Commissioner 2 MR.RITTER:
3 is this, isthey’ve been going into the 3 A Keepinmind that the 60,000 was aready in
4 '05/'06, that era, into the current regime, 4 place.
5 what isnot the current regime, negotiations 5 COFFEY, Q.C.:
6 there. Youreferred tothe fact that the 6 Q. Yeah, that'swhat I’m going to ask you about.
7 government certainly at that point took the 7 Okay, so thisAPP, aternate payment plan,
8 position that they wanted block funding in 8 APP, do you--you don’t recall off the top of
9 05/’ 06, a block of money for physicians 9 your head when the oncologists, medical and
10 overall and you could kind of - 10 radiation oncologists first obtained that?
11 MR.RITTER: 11 MR.RITTER:
12 A. Ohyes, yeah, you haveto be careful, yes. 12 A. No, | don’t recall off the top of my head, but
13 COFFEY, Q.C.: 13 | will double check.
14 Q. Because|'m using your phrase because | wrote |14 COFFEY, Q.C.:
15 it down. 15 Q. Youcan check that, and | appreciate that,
16 MR. RITTER: 16 thank you. And that, your recollection, |
17 A. No, block funding typically meansa fixed 17 gather based upon what you told us earlier
18 amount of money for asubgroup to deliver a 18 today, isthat that arose or it was negotiated
19 particular service. | guess you could say a 19 because of aparticular set of circumstances
20 macro block funding verses a micro block 20 involving a shortage of both those groups?
21 funding. 21 MR.RITTER:
22 COFFEY,Q.C. 22 A. Correct.
23 Q. Youdid, when you first started to talk about 23 THE COMMISSIONER;:
24 this - 24 Q. But it was before the most recent contract?
25 MR.RITTER: 25 MR.RITTER:
Page 302 Page 304
1 A. Yeah, wetend to use the nomenclature alittle 1 A Yes
2 bit differently, yeah, but yeah, it is- 2 THE COMMISSIONER:
3 essentially what they were saying isthereis 3 Q. So,waitnow, let'ssurel understand this,
4 aceiling on how much we're going to pay you 4 back in say 2003, the contract before this
5 and you got to work within that ceiling. 5 one, you would have had all salaried
6 COFFEY, Q.C.: 6 specialists paid on essentially the same
7 Q. So,during thelast round of negotiations, 7 scale, they might have gotten more because of
8 during the round itself in the negotiations, 8 their experience, but they, interms of the
9 were you aware, was the NLMA aware that 9 salary scale, would not have gotten more
10 pathologists as a group were unhappy? 10 because they happen to be a particular kind of
11 MR.RITTER: 11 specialist. There were two exceptions,
12 A. Yes, aswewere aware that every other group 12 medical oncologist and radiology -
13 was unhappy. 13 MR. RITTER:
14 COFFEY, Q.C.: 14  A. Radiation oncologists.
15 Q. And- 15 THE COMMISSIONER:
16 MR. RITTER: 16 Q. Radiation, sorry, oncology, and they had this
17 A. Barnone 17 extra, what isit called -
18 COFFEY, Q.C. 18 MR. RITTER:
19 Q. And during that negotiation, was--when it was 19 A. They had two things. They had--first of all,
20 finally arrived at, the current contract, was 20 let me clarify, every oncologist, including
21 there any provision made for oncologists to be 21 the pediatric, the gynecological, al the
22 paid extra? 22 oncologists get the $60,000.00, everybody gets
23 MR.RITTER: 23 the $60,000.00 bonusthat’sin the oncology
24 A. No. 24 service.
25 COFFEY, Q.C.. 25 COFFEY, Q.C..
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1 Q. TheAPP- 1 A. -give ortake oneor two, but that’s the
2 MR.RITTER: 2 range.
3 A. TheArp isdifferent, the APPis the extra 3 THE COMMISSIONER:
4 workload agreement. 4 Q. Yes
5 COFFEY, Q.C. 5 MR.RITTER:
6 Q. Oh, okay. 6 A. And 185 new cases within radiation oncology.
7 MR.RITTER: 7 So, if they did 190, they would get so much
8 A. For themedical and radiation oncologists 8 for the extrafive.
9 where if they exceed their threshold of 185 or 9 THE COMMISSIONER:
10 140 for radiation and medical oncology 10 Q. Allright. So, sort of towards the end of the
11 respectively, they get afee, aone-timefee 11 year, asit were, there's -
12 for each additional case to offset--well 12 MR.RITTER:
13 essentially equivalent to what they would have 13 A. Wadl, actualy--that would be too simple. The
14 been getting for the patients that they do so. 14 way it worksis-
15 THE COMMISSIONER: 15 THE COMMISSIONER:
16 Q. Okay. So, in 2003 they would have gotten the 16 Q. Let'snodoitsimply.
17 same basic salary that all other specialists 17 MR. RITTER:
18 got - 18 A. No. It worked on aquarterly basis because
19 MR.RITTER: 19 the reality was, what they did was, so they
20 A. Correct. 20 break that 185 down into four components and
21 THE COMMISSIONER: 21 then each quarter that they exceeded the
22 Q. -depending on your years of experience. They 22 prorated amount, they would get paid on a
23 would, all oncologistsin additionto that 23 quarterly basis for the extrawork.
24 would have gotten $60,000.00, that was not 24 THE COMMISSIONER:
25 negotiated or wasit in the contract itself or 25 Q. Yes and-
Page 306 Page 308
1 was that a separate thing? 1 MR.RITTER:
2 MR.RITTER: 2 A. And then if by chance, in a subsequent
3 A. That had been negotiated previoudly, but was 3 quarter, for whatever reason, their caseload
4 entrenched in the last agreement. 4 was less, then it would be offsetin the
5 THE COMMISSIONER: 5 following, it would be adjusted.
6 Q. Okay. And then over and above that, there was 6 THE COMMISSIONER:
7 aspecial feature for radiation oncologists 7 Q. Okay. So, that really it was being counted as
8 and medical oncologists which was sort of a 8 ayear basis -
9 kick in feature which occurred when they 9 MR.RITTER:
10 exceeded the number of new patients, was it? 10 A. Yes
11 MR.RITTER: 11 THE COMMISSIONER:
12 A. Correct. The threshold--the national 12 Q. -itwasjustaway of spreading the payment
13 benchmarks that had been established - 13 over four quarters.
14 THE COMMISSIONER: 14 MR.RITTER:
15 Q. And- 15 A. Correct, that’sright.
16 MR.RITTER: 16 THE COMMISSIONER:
17 A. - by--they’re two respective associations. 17 Q. Allright. Andthe national benchmark, tell
18 THE COMMISSIONER: 18 meagain how that was determined. That’s
19 Q. Now, these benchmarksare - 19 determined by a group.
20 MR.RITTER: 20 MR.RITTER:
21 A. | believe it's140 new patientsa year for 21 A. Yes
22 medical oncology - 22 THE COMMISSIONER:
23 THE COMMISSIONER: 23 Q. A national group?
24 Q. Um-hm. 24 MR.RITTER:
25 MR.RITTER: 25 A. Yes. Thesub-specidists that deal with
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1 radiation oncology and those that deal with 1 radiation oncologists might have received.
2 medical oncology have established what they 2 MR.RITTER:
3 consider to be a benchmark for their 3 A. That'scorrect. Keepin mind that their work
4 particular sub-speciality. Andthat’s been 4 is somewhat different, quite different. And
5 very helpful because then you have aframe of 5 again, theissue of benchmarks and standards
6 reference to talk about things like workload. 6 again comesinto play.
7 We have problems in some other areas where if 7 COFFEY, Q.C.:
8 we had some kind of benchmark, we could make | 8 Q. Now, | want to pursue that with you in terms
9 provisions for those individuals. One example 9 of pathologists in particular and how that
10 that came up recently was in hematology which |10 evolved in the past, over the past several
11 aso is a very complex specidlity, sub- 11 years. Are you aware of where medical
12 speciality and they aso have, you know, some 12 oncologists and radiation oncologists stand in
13 very tough circumstances, but we don’t have 13 terms of their salaries vis-a-vis the Canadian
14 any kind of, sort of, benchmark to say, you 14 averages?
15 know, thisisthe cut off point. If you do 15 MR. RITTER:
16 more than this, you know, you can earn extra 16 A. Yes. Right now! would say that we're
17 money, that would have otherwise goneto a 17 probably on par with the best paid oncologists
18 physician who had been filling a vacant 18 across the country, however, the thing to keep
19 position. Keep in mind that alot of thisis 19 in mind here isthat in both--that takes into
20 driven by the fact that we have vacancies. And 20 account the extramoney that they’re earning.
21 so people are carrying more workload than they |21 COFFEY, Q.C.:
22 should be. 22 Q. That'sthe APP?
23 COFFEY, Q.C: 23 MR.RITTER:
24 Q. That would that APP part of it. 24 A, That'sthe APP. So, with the APP, they’re on
25 MR.RITTER: 25 par with most--they’ re well situated. They're
Page 310 Page 312
1 A. Correct. 1 abovethe middle of the pack as far as |
2 COFFEY, Q.C: 2 understand. However, the thing to keep in
3 Q. The $60,000.00 oncologist bonus--and I’'m just 3 mindis that to bethere, they're actualy
4 using the phrase, that's the phrase, it's 4 working between 45 and 50 percent more than
5 stipend, not bonus, got to get the word right. 5 their counterparts.
6 The $60,000.00 stipend, that is meant to 6 COFFEY, Q.C.:
7 compensate or to make it more attractive for 7 Q. Their counterparts where?
8 oncologists to come to Newfoundland period or 8 MR.RITTER:
9 to remain here. 9 A. Acrossthe country.
10 MR. RITTER: 10 THE COMMISSIONER:
11 A. That'scorrect. 11 Q. Is Newfoundland the only place that has
12 COFFEY, Q.C.: 12 (unintelligible).
13 Q. And that's over and above the specialist 13 MR.RITTER:
14 salary in the negotiated salary sale. 14 A. | believeso. |thinkit's alsoimportant,
15 MR. RITTER: 15 just for your information, as far as| know,
16 A. That'scorrect. 16 every province hasa dightly different kind
17 COFFEY, Q.C.: 17 of arrangement. So, thereisabit of apples
18 Q. Upuntil very recently or up until last month, 18 and oranges happening here.
19 | gather that a pathologist then wasin a 19 THE COMMISSIONER:
20 position where he or she was receiving 20 Q. Yes, okay.
21 $60,000.00 less than an oncologist, than all 21 COFFEY, Q.C.
22 oncologists because they weren't getting the 22 Q. Andbeforel leaveit, the agreement reached
23 stipend, that’s number one. And they were 23 inthe past month--1 don't know if it'san
24 receiving--they were not receiving any APP 24 agreement, but the--1 don’t know if anyone has
25 monies that the medical oncologists or 25 agreed to anything yet.
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1 MR.RITTER: 1 who represents the doctors in  ongoing
2 A. Theannouncement that was made. 2 negotiations about how its membership is
3 COFFEY, Q.C. 3 reacting and feeling to the situation and the
4 Q. Theannouncement, yes, that's theword I'm 4 announcements that are made by government? |
5 looking for. The announcement would result in 5 understand that that may be asensitive area
6 what adjustment to the oncologists income? 6 now and my learned friend might want to
7 Like oncologists period and then radiation and 7 consider exercising some caution in proceeding
8 medical oncologists. 8 down that road.
9 MR.RITTER: 9 THE COMMISSIONER:
10 A. Theonly information | haveiswhat I’ ve read 10 Q. I'msure Mr. Coffey is mindful of the fact
11 in the press release of the government. We 11 that what we need to hear isinformation which
12 had not had any discussions with the 12 will assist in respect of the Terms of
13 department on this, but as | read it, the work 13 Reference. And as| seeit, that includes at
14 that’s done under this, thisAPP, the extra 14 least oncologists and pathologists,
15 workload has now been increased by 35 percent. |15 particularly we're interested in what impact
16 So, for example, if they were earning an extra 16 obviously, the numbers of people in certain
17 $2,000.00 per new patient up to now, they 17 specialities has on the provision of care and
18 would now earn an additional 35 percent over 18 what impact, if any, numbers and turnovers and
19 and above that. | guess that comes to $700.00 19 rotations and under staffing of people in
20 more per patient. 20 those two specidlities in particular may have
21 COFFEY, Q.C. 21 on the provision of the service. So, it seems
22 Q. And that's for medical oncologists and 22 to me we do have to get into how they’re paid,
23 radiation oncologists? 23 the nature of their pay and how that all
24 MR.RITTER: 24 works. Frankly, | don’t think how much
25 A. Correct, only. 25 somebody in pediatrics is paid or a

Page 314 Page 316
1 COFFEY, Q.C. 1 psychiatrist is paid has any impact on the
2 Q. Andnooneelse? 2 question of keeping pathologistsin labsin
3 MR.RITTER: 3 Newfoundland. But | suspect there's, at least
4 A. Correct. 4 from what | have seen and perhaps I’m being
5 COFFEY, Q.C.: 5 mislead and the witness can tell me otherwise,
6 Q. Okay. Now, this most recent announcement 6 there seemsto be a relationship between what
7 involving the, as it relates to that 7 oncologists get and what pathologists, at
8 particular aspect of the matter, how have 8 least in terms of their views. But perhaps
9 other oncologists reacted to that? 9 I’m wrong on that; perhapsit doesn’t make any
10 MR.RITTER: 10 difference.
11 A. Very badly, they're very upset and they have 11 MR.RITTER:
12 certainly given usthat message. And | have 12 A. Wdl, I think there are differences of opinion
13 to be honest, we're very upset. | guessthis 13 onthat aswell. 1 -
14 isthe right time to inform you about how that 14 THE COMMISSIONER:
15 process unfolded. We - 15 Q. I'msorry, Mr. Ritter--but does that assist
16 COFFEY, Q.C.: 16 you, Mr. Pike?
17 Q. I'mgoing to ask you about it, in a- 17 MR. PIKE:
18 MR. RITTER: 18 Q. It doesand perhaps it assists Commission
19 A. Okay. 19 counsel aswell. We' ve always been anxiousto
20 MR. PIKE: 20 help the Commission in its work to discharge
21 Q. One poaint there, | hate to interrupt my 21 itsmandate. It'sjust that | don’t want to
22 learned friend in his questioning and | 22 get into a situation where we' re--our side of
23 understand the importance of these issues, but 23 the negotiations coming out at the, in a
24 are wenow gettinginto an areawhere my 24 public way.
25 learned friend is going to ask Mr. Ritter now, 25 THE COMMISSIONER:
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1 Q. Yes 1 case pathology has, at theend of a given
2 COFFEY, Q.C. 2 year, they would top people up to a particular
3 Q. AndI hear what you're saying, Mr. Pike. What 3 level. Butthe salary scaleswould remain
4 itisdirected at isthe, | gather that from 4 consistent, and what we have now is a new set
5 what we've heard and | anticipate, have reason 5 of salary scales that have been introduced and
6 to believe what we may anticipate hearing, 6 they have been introduced--well, they’ve been
7 that moraleis influenced by a number of 7 introduced unilaterally.
8 different factors, workload, the amount of 8 Andif you go back, | guess, if you go
9 compensation one is getting, the amount of 9 back to some of the earlier questions you
10 compensation one is perhaps not getting, vis- 10 asked me about, our mandate and where our
11 a-vis others who you view as doing comparable |11 mandate isrooted, whichisinthe law, the
12 work and it’sin that context, Mr. Pike that 12 way that this new set of arrangements was
13 I’'mraising it. 13 introduced was certainly, in my opinion, not
14 MR.RITTER: 14 in keeping with that requirement.
15 A. Yes andthat's okay. | think that’squite 15 COFFEY, Q.C.:
16 right. Thereality isthat, | guessto get to 16 Q. Now dir, your understanding of where the
17 the real essence of theis, you know, how are 17 pathologists are right now, okay, with this,
18 we managing health care services in the 18 sothey arebeing paid astheir specialist
19 province. And it seemsto me, if you look at 19 salary under the negotiated salary scale,
20 the way things have unfolded in the last 20 under the current contract? Has that changed?
21 number of years. It seems to bekind of a 21 MR.RITTER:
22 crisis management approach. A crisis happens 22 A. Wdl, itischanged because -
23 and then suddenly, you know, it gets alot of 23 COFFEY, Q.C.
24 media attention and then money surfaces. The 24 Q. That'swhat I’'m goingto ask you. Okay, so
25 sad redlity is that every physician inthis 25 that before the announcement recently by the
Page 318 Page 320
1 province, every physician in this provinceis 1 Government, they were paid their salaries as
2 working under very, very difficult 2 specialists. The announcement did what to
3 circumstances. We have serious shortages of 3 that?
4 physicians on most fronts, and the challenges 4 MR.RITTER:
5 are tough, and so it’s particularly difficult 5 A. Wdl, it said--it basically said that from
6 for a physician who is doing similar work to a 6 hereon in, pathol ogists would be earning a new
7 colleague to find out suddenly that that 7 salary scale, whichwas 345 odd thousand
8 colleague is making, you know, significantly 8 dollars. It would include anumber of, you
9 more money than they are, when they’re doing, 9 know, elements to it. And that new
10 you know, very similar work, and | understand 10 oncologists coming to--I said pathologists
11 that. I’m sympathetic to that. 11 before.
12 Inour proposal to Government, because 12 COFFEY, Q.C..
13 thiswas not a negotiated kind of arrangement, 13 Q. Yes
14 we did not seek additional funds for the 14 MR.RITTER:
15 medical or radiation oncologists. We did not 15 A. And new--they used the word, new radiation and
16 seek additional funds. In terms of the 16 medical oncologists, exclusively, would also
17 pathologists, our recommendation, our proposal 17 get that base salary. Would bethe same as
18 to Government was that they use the Ontario 18 the pathology salary. Now thisis--the only
19 model. The Ontario model preserves the 19 information I’'m giving you hereiswhat | read
20 consistency of the base salary for everybody, 20 inthe -
21 but then providesatop up, not unlikethe 21 THE COMMISSIONER:
22 60,000 you would have, say, for the cancer, so 22 Q. You say new, as opposed to old oncologists?
23 that the salary scale always remains the same. 23 MR.RITTER:
24 But out of recognition for the sort of 24  A. Correct. The offer, as| understood it, again
25 problemsthat a particular specialty, in this 25 the offer was not--the offer, it wasn't an
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1 offer. Iltwasa- 1 oncologists, not the other oncologists. They
2 THE COMMISSIONER: 2 can opt to take that salary scale or the APP
3 Q Yes 3 option with a 35 percent additional extra
4 MR.RITTER: 4 workload. So they havethat option, and
5 A. It was a decision. Was introduced to 5 that’ s essentially--so essentially, what you
6 individual physicians. The NLMA was not 6 have now isyou have pathologists, medical
7 consulted in that process. It went directly 7 oncologists and radiation oncol ogists who now
8 toindividual physiciansand the oncologists 8 have their own salary scale.
9 were offered two options. One option wasto 9 THE COMMISSIONER:
10 stay on the old salary scale. Let me see now, 10 Q. Wdl, yes, and every other oncologist who gets
11 hold on. One option was, yeah, they would be 11 alittle--gets that bonus.
12 on the old salary scale, but get this 12 MR. RITTER:
13 increased bonus, this 35 percent increase on 13 A. Yeah, does not have that--it's not--has not
14 extraworkload, or they could simply opt to be 14 been offered that other salary scale.
15 on the salary scale at 340--1 think it was 345 15 THE COMMISSIONER:
16 or something in that general neighbourhood. | 16 Q. Yes, but they do havethe 60,000 that other
17 know this because some of the doctors--I 17 specialists don’t have?
18 shouldn’t say some, all of them approached us 18 MR. RITTER:
19 and basically asked us to look at these 19 A. Right.
20 letters of arrangement and asked usto - 20 THE COMMISSIONER:
21 THE COMMISSIONER: 21 Q. Okay.
22 Q. So within the province now, you have a 22 COFFEY, Q.C.
23 specialist salary scalethat applies to all 23 Q. They get the 60 stipend, but they don’t have
24 specialists, except two groups, or - 24 an APP.
25 MR.RITTER: 25 THE COMMISSIONER:
Page 322 Page 324
1 A. Two subgroups. 1 Q. Yes
2 THE COMMISSIONER: 2 COFFEY, Q.C:
3 Q. - onegroup and two subgroups of another 3 Q. Nor the option of going to the new -
4 group, right? 4 MR.RITTER:
5 MR.RITTER: 5 A. Now again, | don't want to complicate things
6 A. Well, the pathologists - 6 too much.
7 THE COMMISSIONER: 7 COFFEY, Q.C:
8 Q. Yeah, becauseit doesn't apply to pathologists 8 Q. No, if the factscomplicateit, thenthat’s
9 and it doesn’'t apply to - 9 it.
10 MR. RITTER: 10 MR. RITTER:
11 A If I may? 11 A. Butfor example, in hematology, there isan
12 THE COMMISSIONER: 12 APP. It'sadifferent kind of APP. They have
13 Q. Yes, okay. Yes, because there' s subgroupsto 13 adifferent arrangement that actually comes
14 the subgroup, right you are. Y es, okay. 14 under the--what we call the master agreement,
15 MR. RITTER: 15 and that is when you have a certain number of
16 A. | guesstheway | would frameit, just to try 16 salaried positions and you have a certain time
17 to clarify it, okay? 17 of vacancies, if those vacancies occur for a
18 THE COMMISSIONER: 18 period of time, there are provisions to
19 Q. Yes 19 provide some extra of that surplus money that
20 MR.RITTER: 20 hasn’t been spent on the vacant positionsto
21  A. The pathologists are getting a particular 21 help the hematologists, you know, with the
22 salary scale, okay. Oncologists have the 22 extraworkload. It'sdone in adlightly--it's
23 option of selecting that salary scale and 23 donein adifferent way.
24 again, when | say oncologists, I’m referring 24 THE COMMISSIONER:
25 exclusively to medical and radiation 25 Q. Now are all oncologistsand pathologistsin
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1 this province on salary? I's there anybody who 1 that -

2 would be getting some kind of - 2 MR.RITTER:

3 MR.RITTER: 3 A. Yes

4 A. Absolutely, they'reall on salary. 4 COFFEY, Q.C.

5 THE COMMISSIONER: 5 Q. -isolation bonus, asit were.

6 Q. Okay. 6 MR.RITTER:

7 MR.RITTER: 7 A. Yeah

8 A. They'real onsdary. 8 COFFEY, Q.C.:

9 THE COMMISSIONER: 9 Q. Thefact that they work more doesn’t mean--or
10 Q. Butthatisn't the same for every specialty, 10 work less, doesn't mean that they’'re paid
11 isit? Because some would be on - 11 more? They’re not paid on afee for service.
12 MR.RITTER: 12 MR.RITTER:

13 A. That'scorrect. 13 A. Yeah. | think, you know, you're raising, |

14 THE COMMISSIONER: 14 think, a point that’ s worth having aword or

15 Q. -on feefor service. Some people perhaps 15 two about, and that is our province isvery

16 with the same specialty might not be on fee 16 challenging in terms of delivering care. It's

17 for service? 17 challenging because we have a very broad span

18 MR.RITTER: 18 of land that we haveto cover and a lot of

19 A. Thatiscorrect. 19 small communities, and so | think it's

20 THE COMMISSIONER: 20 important to recognize that it’'s not about--

21 Q. Okay. In thisprocess, does it make any 21 it's not exclusively about how hard you work

22 differenceif you're apathologist in Grand 22 or how many patients you see. It's about

23 Fallsor a pathologistin St. John’s, other 23 providing coverage. It's about having the

24 than maybe your opportunity of adding to your 24 availability. Every location has a different

25 salary is greater if you'rein the place where 25 set of tough circumstances. People who are
Page 326 Page 328

1 there’ s more work? 1 working, say, ina remote area may not be

2 MR.RITTER: 2 doing as many as diverse sort of a series of

3 A. No. 3 tests in the laboratory as you would, say, in

4 THE COMMISSIONER: 4 atertiary centre, but they’re isolated. They

5 Q. More people. 5 have--you know, they have other challenges.

6 MR.RITTER: 6 So you know, it’'s--the diversity is enormous

7 A. Well, keeping in mind that these physicians 7 and that's why it's so very important when

8 areal on salary. Theonly variance, asl 8 you're looking at, you know, how do you manage

9 understand it, again from what I’ ve read, that 9 this massive enterprise. It'sredly, really
10 you would have read as well, isthat the 10 important to take alook at the distinctions
11 pathologists inthe remote areas, | can't 11 between different locations and between
12 remember specific, | think the onesthat are 12 different specidties.

13 in the very remote areas receive an additional 13 COFFEY, Q.C.:

14 eight or ten thousand dollars, | think which 14 Q. Now on that point--1 apologize, Commissioner,

15 accommodates theisolation factor and the 15 but herel go. In Grand Falls, for example,

16 extratravel costs when, you know, they need 16 how isit decided how many pathologists should
17 to do whatever they need to do, in terms of 17 work in Grand Falls-Windsor?

18 education or what haveyou. But you know, 18 MR.RITTER:

19 relative to the dollar figureswe're talking 19  A. Another interesting question.

20 about, it'sfairly negligible. 20 COFFEY,Q.C:

21 THE COMMISSIONER: 21 Q. And]I just pick there because -

22 Q. Okay. 22 MR.RITTER:

23 COFFEY, Q.C. 23 A. Thereisno scienceto sort of determining,

24 Q. Now the pathologists though, no matter where 24 you know, what the manpower or, you know,
25 they are, they’re paid the same, leaving aside 25 human resource requirements are.  There have
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1 been several attempts in thelast number of 1 A Interms of what the manpower reguirements
2 years, through consultative processes of one 2 are?
3 sort or another, to come to some understanding 3 COFFEY, Q.C.:
4 of what--you know, what the needsare, and 4 Q. Yes.
5 essentially, thereis no--you know, thereis 5 MR.RITTER:
6 no cookbook solution, and | think, like | was 6 A. Thereisno signatory. We ve never actually
7 saying earlier about the bylaws isthere has 7 signed any kind of agreement that thisiswhat
8 tobe a certain amount of flexibility and 8 we need.
9 adaptability, animbleness to the system. 9 COFFEY, Q.C.:
10 Things change. 10 Q. Who decidesor how hasit been decided, for
11 So asfar asl understand it, in Grand 11 example, in St. John' sthat for Eastern Health
12 Falsand in Corner Brook, the agreed, the 12 there should be, let’ s pick afigure, 18? And
13 consensusisthat you need, | believe, two--I 13 I’'m just picking that out of the air, 18 as
14 believe you need two pathologistsin Grand 14 opposed to 16, as opposed to 25, who's setting
15 Fals. I'm not sure about Corner Brook. | 15 that right now?
16 wouldn’'t want to say two. It may well be 16 MR. RITTER:
17 three. But thereisadraft plan out there 17 A. Wdl, again, | think it's been somewhat
18 that’ s been devel oped that’ s never really been 18 unilateral. There aretoolsthat you can use
19 agreed upon, and there was a previous one that 19 to help you zero in.
20 also never quite got agreed upon, that’ s the 20 COFFEY, Q.C.
21 benchmark we' ve been using in the past, and so 21 Q. Unilaterally by whom?
22 for example, if you look at the Maung report. 22 MR.RITTER:
23 Thisis the physician who came to sort of 23 A. By the Department.
24 determine the workload factors for pathology. 24 COFFEY, Q.C.
25 His calculus actually came very closeto the 25 Q. Okay, that's what I’'m--the Department of
Page 330 Page 332
1 numbersthat people have generally said are 1 Health thiswould be.
2 the numbers we need. So there' s no fast rule. 2 MR.RITTER:
3 It'sajudgment call and it can change because 3 A. Now infairnessthough, let me say that when
4 of the way the demography changes and so on. 4 they were working on these, there was a lot of
5 COFFEY, Q.C.: 5 consultation with physician groups, again,
6 Q. Andthough, there hasbeen, inthe past, | 6 asking "how many of thesedo you think we
7 takeit, some not formally agreed to, but some 7 need?' or "how many of those do you think we
8 proposals as to alocation of full-time 8 need?' That awaysworriesme becauseit’'s
9 equivalentsfor pathologists throughout the 9 quite subjective, you know, and what one
10 province, and for example, in Grand Falls, if 10 clinical chiefin a particular area might
11 it happensto betwo, I don’'t know, I’m just 11 think is reasonable, another might not.
12 going to pick afigure, two, then thereit is, 12 That’swhy, for example, it’s good to have the
13 and if it'sfour or five in Corner Brook, 13 kind of benchmarks that medical oncology and
14 that'swhat itis. Andif it's18 - 14 radiation oncology have because that givesyou
15 MR.RITTER: 15 some frame of reference of what’s a reasonable
16 A. Right. 16 number. Soif you know that you need--you
17 COFFEY, Q.C.: 17 know, that no single physician should see more
18 Q. - inSt. John's, then that's what it is, 18 than 185 radiation oncology patients, and
19 whatever the figures are? 19 you're seeing, you know, 18,500, you can
20 MR.RITTER: 20 extrapolate how many people you need.
21 A. That'sright. 21 Similarly, in the area of generd
22 COFFEY, Q.C. 22 practice, thereis abenchmark that seemsto
23 Q. Whowould be asignatory to that sort of an 23 be a consensus, and in fact, it's the
24 agreement? 24 benchmark that the Department gave us with
25 MR.RITTER: 25 respect to primary care delivery for Gps.
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1 That benchmark is 1200 patients per physician. 1 this committee, takes control of that
2 Soif you have 500,000 people, you simply 2 position. And in order to re--and they can
3 divide that by 1200 and you know how many GPs | 3 take the money that goes with that position
4 you have. 4 and reallocate it somewhere else, okay. So -
5 Now we end up getting into big disputes 5 COFFEY, Q.C.:
6 over things likethat. Tome, it's pretty 6 Q. What the Commissioner was asking isfocusing
7 simple. Wefed thataGPisaGP isaGP. 7 on hereisisthat, for example, I'll pick a
8 Some departmental officialsfelt that all the 8 figure, 18 pathologists, Eastern Health.
9 GpPswereworking inwhat we call category A 9 MR.RITTER:
10 emergency rooms and spending all their time 10 A. Um-hm.
11 doing emergency work. They counted that in 11 COFFEY, Q.C..
12 the pool which we said is a separate 12 Q. St. John's, you know, and there’d be onein
13 responsibility and in most jurisdictions it 13 Clarenvilleand one in Carbonear, whatever
14 would be seen as a separate area of activity. 14 the--1'll pick afigure of 20.
15 By our calculation, we--so according to that 15 MR. RITTER:
16 number, you need about 466 general 16 A. Um-hm.
17 practitioners. We have about, | think we have 17 COFFEY, Q.C.:
18 about 425, 450, which seemslike that’'s not 18 Q. Andit's 20, Eastern Health then would get 20
19 too bad, but many of the ones we have do 19 times whatever, now 345,000.
20 emergency work exclusively and so, you know, |20 MR.RITTER:
21 they’re not, when they’'re doing emergency 21 A. Yeah.
22 work, they’ re not doing GPwork. 22 COFFEY, Q.C.
23 COFFEY, Q.C.: 23 Q. Andthat would bealineitem, asit were, and
24 Q. A part of the large pool? 24 | won't--that’ s not technical, but that would
25 MR.RITTER: 25 be the total amount, that product that they’d
Page 334 Page 336
1 A Yeah 1 get in their budget?
2 COMMISSIONER: 2 MR.RITTER:
3 Q. Yousad something a little earlier | just 3 A. But my understanding is, for example, they’'re
4 wanted to clarify andthat isthe numbers 4 approved for 20. If they have a full
5 worked out by the department. Now, that 5 alocation, yes, they get 20 times whatever
6 earlier during this, these hearings at some 6 the annual salaryis. If, however, two
7 point somebody wastalking, | can't even 7 positions become vacant, they lose--that
8 remember who it was now, somebody from Eastern 8 money, the money that’ s allocated to those two
9 Health, I’'m not quite sure, was talking about 9 positions goes into a reserve that's
10 the number of positions approved by the 10 controlled by the department and you need to
11 department for use within their organization. 11 then go back to the department to get approval
12 That would bethe same thing, would it? 12 to restaff those positions. If in the
13 Because it seemed to me that Eastern Health or 13 meantime the department has used that money to
14 whatever authority wastold in effect, we're 14 staff a position elsewhere, you could be out
15 prepared to fund X number of these types of 15 of luck.
16 specidist - 16 COFFEY, Q.C.
17 MR.RITTER: 17 Q. When you go back to staff it?
18 A. Waell, for salaried, for salaried physicians, 18 MR.RITTER:
19 that's absolutely thecase. There is a 19 A. Correct.
20 mechanism in place caled the spac, The 20 COFFEY, Q.C.
21 Salaried Physicians Allocations Committee. As 21 Q. No-
22 far as | know that particular--the salaried 22 COMMISSIONER:
23 physicians budget is under funded, and so what 23 Q. Sobutthe, | think thepoint I'm trying to
24 happensis if aparticular position becomes 24 get at isthat the number of pathologists, for
25 vacant in aparticular location, the sPac, 25 example, that works in Eastern Health's
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1 organizationsis determined not by Eastern 1 Fallsright now because | gather that there'll
2 Health then effectively, because they don't 2 be evidence herethat, for example, it's

3 get to cal the shotsas to how many they 3 generally a two person position, pathology
4 have? Can | conclude that? 4 services there. Do you have any understanding
5 MR.RITTER: 5 asto what happensif, for example, asingle
6 A. |think you can concludeit. But to put it in 6 pathologist provides the servicesin Grand

7 perspective, there is some dialogue that goes 7 Falls, for example, for six months? Two
8 on. | think that if astrong enough caseis 8 people are there, one leaves, and the second
9 made, you know - 9 position is vacant for six months, how isthe
10 COMMISSIONER: 10 first--the sole remaining pathologist paid,

11 Q. It'samatter of Eastern Health convincing the 11 what’ s your understanding of that?

12 department - 12 MR. RITTER:

13 MR. RITTER: 13 A. I'mnot entirely certain.

14 A. Thatis- 14 COFFEY, Q.C.:

15 COMMISSIONER: 15 Q. Okay.

16 Q. -that indeed they have the genuine need, 16 MR. RITTER:

17 presumably - 17 A. What | cantell you, what | do know isthat in
18 MR.RITTER: 18 some instances, and | think thisisthe case
19 A. Correct. 19 in Grand Falls, iswhat that pathologist would
20 COMMISSIONER: 20 do is send some of the work out.
21 Q. -andI'm surethere would be give and take 21 COFFEY, Q.C.
22 about - 22 Q. Andisthere any provision, do you know, or
23 MR.RITTER: 23 are aware of any agreement or provision
24 A. Correct. And - 24 whereby that pathologist, if, inthe casel’'m
25 COMMISSIONER: 25 thinking about it's a he, continued to

Page 338 Page 340

1 Q. -thesubject? 1 actually do the work of what | gather istwo
2 MR.RITTER: 2 pathologists for ayear, how was--wasthere
3 A, Thatiscorrect. Andbut | can tell you that 3 any payment planin effect for him that

4 it does occur from time to time, I'm 4 involved the NLMA?

5 approached about these things where a position 5 MR.RITTER:

6 has become vacant in a particular area. 6 A. Thereis athing, thereis acharacter, a

7 Again, I'm being more general now, I'm not 7 feature in the agreement called "Extra

8 talking about specifically about pathology, 8 Workload Policy" that was referring to earlier
9 but - 9 that--when | wastalking about hematology, |
10 COMMISSIONER: 10 believe there' s a critical mass that you need
11 Q. No. 1 in order for that tokick in. | thinkit's

12 MR.RITTER: 12 three. Again, | standto be corrected, so |

13 A. -weneed to know how the system works. Where, 13 can't say for certain from a departmental

14 for example, aposition became vacantin a 14 perspective. | think that to a certain degree
15 particular location, it thenit sort of was 15 there are, you know, adjustments madeon a
16 transferred back to the department’ s control. 16 case-by-case basis, but| couldn’t say for

17 Then they wanted to restaff the position and 17 certain.

18 were unable to do so. 18 COFFEY, Q.C.:

19 COFFEY, Q.C:: 19 Q. Okay. Wewill hear from, | anticipate we'll
20 Q. Because the department wouldn’'t agree to it? 20 hear from this particular doctor about the
21 MR.RITTER; 21 position he found himself in. Mr. Ritter, |

22 A. Had either redlocated the money elsewhere or 22 takeit thenthat thatis, up until, what

23 simply isn’t approving it. 23 you've told usthis afternoon in relation to

24 COFFEY, Q.C.: 24 this most recent announcement, that’s where it
25 Q. Sir,inrespect of, and I'll just pick Grand 25 stands, the matter, as you testify? Okay, and
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1 you' re nodding? 1 provision dealing with medical education

2 MR.RITTER: 2 benefits, in the past, under the existing -

3 A. That’'s my understanding. 3 MR.RITTER:

4 COFFEY, Q.C.. 4 A. Oh,yes, yeah. We have in the past looked for

5 Q. What's your understanding of how do the 5 funding for medical education. It's onthe

6 pathologists of Newfoundland and Labrador or 6 table at every negotiation. Sometimes it

7 members of your organization, how do they feel 7 drops off in favour of other things.

8 right now about their compensation situation? 8 COFFEY, Q.C.:

9 MR.RITTER: 9 Q. So, for example, for the salaried specialists
10 A. Wdl, I think--look, again, | think there are 10 under the current contract or arrangement or
11 afew variables that come into play. | think 11 agreement is there any provision for salaried
12 they fedl, they feel pretty good about it. | 12 specialists for medical education?

13 think there are very few people who wouldn’t 13 MR. RITTER:
14 feel good about getting more money. But | 14 A. Youmean-
15 think you have to look beyond that. | think 15 COFFEY, Q.C.:
16 you got to remember againthelink between 16 Q. Continuing medical education?
17 financial incentives and having alarge enough 17 MR. RITTER:
18 workforce. And I think if the news is 18 A. - before the announcement?
19 accurate, it appears that there may be two new 19 COFFEY, Q.C.:
20 candidates who are applying for pathology 20 Q. Yes, before the announcement.
21 positions, so that would be good news. You 21 MR.RITTER:
22 know, I'm not sure when those candidates 22 A. | believe, yes, therewas some. Thereare
23 actually applied, but if they come on board, 23 some provisions.
24 that'shelpful. Sol think that there'sa 24 COFFEY, Q.C.:
25 sense of relief that by beingin a more 25 Q. There's some provision there?
Page 342 Page 344

1 competitive position the likelihood of being 1 MR.RITTER:

2 ableto strengthen their workforceto, you 2 A Yes

3 know, to the levelsthat they need is going to 3 COFFEY, Q.C.

4 be much improved. 4 Q. How significant, if any, isit, the amount of

5 COFFEY, Q.C.: 5 money per capita, do you recall off the top of

6 Q. Doyouknow if the proposal announced by the 6 your head how much doctors -

7 government involves any money for continuing 7 MR.RITTER:

8 medical education? 8 A. | think it ranges somewhere between five and

9 MR.RITTER: 9 ten thousand dollars ayear. Again, it varies
10 A. Yes, it does. 10 from location to location. 1t's much harder
11 COFFEY, Q.C.. 11 for someone living in the north in, say, Happy
12 Q. Okay. So there'ssome kind of aproviso? 12 Valley-Goose Bay to get to an education
13 MR. RITTER: 13 program than it would be for someone from St.
14 A. Yes 14 John’s, both interms of the timethat it
15 COFFEY, Q.C.: 15 takesand the, you know, and the costs of
16 Q. That dealswith that? 16 travel and so forth. So thereisa lot of
17 MR. RITTER: 17 diversity there.

18 A. There areprovisions there for continuing 18 COFFEY, Q.C.:

19 medical education. We asked for, in the 19 Q. Andanother thing, salaried specialists, can
20 proposal we put forward, we did ask for some 20 they also do fee for service work?

21 money in that area. 21 MR.RITTER:

22 COFFEY, Q.C. 22 A. Insomeinstancesthey can. If they take, for
23 Q. Andinrelation to that, okay, in the past was 23 example, if they takeleave without pay and
24 there any provision in the NLMA agreement with |24 want to work fee for service, they can.

25 government involving remuneration, any 25 COFFEY, Q.C.
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1 Q. Okay. Butwhile- 1 have occurred are because there has been an
2 MR.RITTER: 2 absence of sufficient physician leadership in
3 A. Whilethey're on leave without pay. 3 guiding how things operate. And so thereis
4 COFFEY, Q.C.. 4 quite a bit of diversity. We feel that there
5 Q. Whilethey'resaaried, do you know if - 5 needs to be some principled approach to how
6 MR.RITTER: 6 these people are compensated and some very,
7 A, Typicaly, no. 7 very clear arrangements about what they’re
8 COFFEY, Q.C.: 8 supposed to do. I, for example, have
9 Q. Certainly pathologists, | takeit? 9 requested form Eastern Health and other areas
10 MR. RITTER: 10 job descriptions that basically delineate what
11 A. Pathologists have no fee code whatsoever which |11 the responsibilities of aclinical chief might
12 by the way is not the same in other provinces. 12 be. And for instance, it the case of Eastern
13 For example, in Ontario, a pathologist is able 13 Health, | was given what was called a generic
14 towork on afeefor service basis over and 14 job description and it listed many, many
15 abovetheir salary. 15 activities that a clinical chief would be
16 COFFEY, Q.C.: 16 expected to do. It doesn't say--and of
17 Q. Isthereany provision for remuneration, for 17 course, a big part of those activities is
18 example, for pathologists in relation to 18 quality assurance, but thejob description
19 administrative duties? 19 doesn’'t say, you know, what percentage of your
20 MR.RITTER: 20 time or how many specific hours you need to be
21 A. Thereare provisonsfor peopleto take on 21 dedicating to do that particular kind of work.
22 administrative tasks. Thereis no specific 22 And unless you sort of, put some work value on
23 formula that exists from situation to 23 it, it'shard to put a monetary value on it.
24 situation. And it’s sort of done on an ad hoc 24 And so we' ve been pushing very hard to ensure
25 basiswithin, and differently, within each 25 that there’ s some very, very clear definition
Page 346 Page 348
1 health authority. | suspect that that money 1 of what aclinical chief ought to be and that
2 comes from within the operating budget of each 2 every clinical chief needsto havea full
3 health authority. 1'm not sure how much 3 dedicated job description that spells out
4 involvement the department would have there. 4 what’ s expected of them, that defines how much
5 COFFEY, Q.C.: 5 time they need to invest in those activities,
6 Q. And doesthe NLMA have any involvement in it? 6 especially things like quality assurance and
7 MR.RITTER: 7 patient safety and, you know, you get what you
8 A. Wecertainly try to. Wefed very strongly 8 pay for. If you pay aphysician who might
9 that--and this may come up, | don’t want to, 9 earn say, $400,000.00 ayear, $10,000.00 to
10 sort of, preempt you, it may come up in other 10 carry out the activities of aclinical chief,
11 situations in my testimony. | mentioned 11 you know, you'regoingto get what you pay
12 earlier the importance of having physician 12 for. And so there needs to be some
13 leadership and a physician voice. One of the 13 recognition of lost opportunity for physicians
14 avenues for such a voice and for some 14 who arein leadership roles.
15 meaningful input is in positions of 15 So, if they’ re expected to spend two days
16 leadership, like for example aclinical chief 16 a week of their time being leaders and
17 or some other form of administrative 17 ensuring that certain thingsget done, they
18 responsibility. That's not something that 18 should be compensated in terms of the income
19 should be taken lightly. I1t’s something that 19 that they might have lost otherwise.
20 should be valued and should be compensated 20 COFFEY, Q.C.:
21 accordingly. So, when you ask the question, 21 Q. Hasthat, up until now, been pursued?
22 isit something you have been involved with? 22 MR.RITTER:
23 Not that much, but it is certainly something 23 A. Well, wepursueditin the area--we actually
24 we want to be and are certainly pursuing 24 pursued it very much in the cancer area. We
25 because we feel that some of the problems that 25 spent along time negotiating an arrangement
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19 COFFEY, Q.C.:
20 Q. Now, Commissioner, if | could please, break

21 for the day, could | ask that certain exhibits
22 be entered, be dated today’ s date, if | could
23 please?

24 THE COMMISSIONER:
25 Q. Um-hm.

Page 349 Page 351
1 for the clinica chief and the two divisiona 1 COFFEY, Q.C.
2 chiefs who reportto her, what we cal, 2 Q. Exhibits P-1640 through 1653 inclusive.
3 protected time. Recognition that the time 3 EXHIBITSP-1640 - 1653 INCLUSIVE, MARKED AND ENTERED
4 that they spend doing leadership work and 4 THE COMMISSIONER:
5 providing directionis protected and they 5 Q. Entered.
6 don’t lose income as aresult. 6 COFFEY, Q.C.:
7 COFFEY, Q.C.. 7 Q. Andthenif | couldI'd liketo ask to adjourn
8 Q. Andthat will comeup asl go through this 8 for the day and we'll come back tomorrow and
9 chronologically. 9 take Mr. Ritter through hisinvolvement in the
10 MR.RITTER: 10 actual ER/PR.
11 A. Okay. 11 THE COMMISSIONER:
12 COFFEY, Q.C. 12 Q. Okay then, 9:30.
13 Q. So, that’'sonearea- 13 COFFEY, Q.C.:
14 MR.RITTER: 14 Q. Thank you.
15 A. Okay,dr, | - 15 Upon conclusion at 4:45 p.m.
16 COFFEY, Q.C.
17 Q. No, no, no, that's onearea inwhich it's
18 happened, but other than that, has it
19 otherwise--in particular, here's what I'm
20 focused on, Donald Cook was the clinical
21 chief; David Haggart was a clinical chief at
22 one point before Dr. Cook was clinical chief;
23 Dr. Denic isclinical chief now at Eastern
24 Health, has the NLMA, in any way, been
25 involved in talking about how much of their
Page 350 Page 352
1 time should be devoted to the administrative 1 CERTIFICATE
2 quality assurance peer review leadership 2 |, Judy Moss, hereby certify that the foregoing is
3 duties, vis-a-vis, their clinical work? 3 atrueand correct transcript in the matter of the
4 MR.RITTER: 4 Commission of Inquiry on Hormone Receptor Testing,
5 A. No. What we've said is that--it' s not for us 5 heard onthe 11th day of June, A.D., 2008 before
6 to determine what an organization like Eastern 6 the Honourable Justice Margaret A. Cameron,
7 Health needs to be doing. What wedo say is 7  Commissioner, at the Commission of Inquiry, St.
8 that it needs to be defined. Y ou need to--the 8 John's, Newfoundland and Labrador and was
9 organization with the appropriate--the 9 transcribed by meto thebest of my ability by
10 clinical chief should sit down, determine what 10  means of asound apparatus.
11 needs to get done, define it in clear terms, 11  Dated at St. John's, Newfoundland and L abrador
12 put adollar valueto it and then proceed. 12 this 11th day of June, A.D., 2008
13 COFFEY, Q.C. 13 Judy Moss
14 Q. Okay.
15 MR.RITTER:
16 A. We wouldsmply wantto be surethat the
17 methods and procedures are reasonable and
18 fair.
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